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Articles
Res Ipsa Loquitur-The Big Umbrella
David E. Seidelson*
In its simplest form, res ipsa loquitur' is merely descriptive of a
negligence action in which the plaintiff offers circumstantial,
rather than direct, evidence of the defendant's culpable conduct. If
the plaintiff's evidence indicates that (1) the defendant had exclusive control of the instrumentality that produced the injury, and
(2) the event that occurred was not likely to have occurred absent
negligence,2 plaintiff's case will be legally sufficient with regard to
* Lyle T. Alverson Professor of Law, George Washington University.
1. "Res Ipsa Loquitur: 'The thing speaks for itself.' This is an old phrase, found in
Cicero and other ancient writers; and it has been used from time to time in other connections in the law. Chief Baron Pollock[, who decided Byrne v. Boadle, Court of Exchequer,
1863, 2 H. & C. 722, 159 Eng. Rep. 299,] was an English gentleman, with a classical education, as was counsel to whom he spoke." W. PROSSER, J.WAE, V. SCHWARTZ, CASES AND
MATERIALS ON TORTS 253-54 (7th ed. 1982). "The Latin phrase, which means nothing more
than the thing speaks for itself, is the offspring of a casual word of Baron Pollock during
argument with counsel in [Byrne v. Boadle] in which a barrel of flour rolled out of a warehouse window and fell on a passing pedestrian. In its inception the principle was nothing
more than a reasonable conclusion, from the circumstances of an unusual accident, that it
was probably the defendant's fault." W. PAGE KEETON, D. DOBBS, R. KEETON, D. DUNN, PROSSER AND KEETON ON THE LAW OF TORTS 243 (5th ed. 1984) (footnotes omitted)(hereinafter
cited as PROSSER & KEETON ON TORTS, with appropriate page citations).
2. I have omitted what is sometimes given as a third requirement for the application
of res ipsa loquitur, that the event "must not have been due to any voluntary action or
contribution on the part of the plaintiff." PROSSER & KEETON ON TORTS 244. And see Cox v.
Northwest Airlines, Inc., 379 F.2d 893, 894 (7th Cir. 1967), cert. denied, 389 U.S. 1944
(1967)(quoting with approval language from the trial court's opinion "that there is no possibility of contributing conduct which would make [the victim] responsible.") Cox is discussed
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defendant's negligence. Given that evidence, a reasonable jury
could conclude that defendant had been negligent. Even in that
simplest form, res ipsa loquitur serves a significant function: it permits the injured plaintiff not lucky or prescient enough to have
direct evidence of the defendant's negligence to reach the jury on
that legally essential element. In doing so, res ipsa serves as a protective umbrella for the plaintiff whose case may be meritorious
even absent direct evidence of negligence on the part of the defendant. In many potential res ipsa loquitur cases, however,
whether the facts be relatively simple or considerably more complex, the court, in determining if the evidence satisfies the two conditions precedent set forth above, may be required to confront and
resolve some rather substantial policy considerations. Sometimes
that judicial resolution is explicitly identified and verbalized by the
court;3 at other times, it seems to be accomplished tacitly, if at all."
Whether explicit or tacit, that judicial function is critical. Where
tacit, it may have been overlooked or, short of that, effected without adequate reflection. To assure that res ipsa loquitur serves its
legitimate function as a protective umbrella for the plaintiff lacking direct evidence of negligence, and to assure that that protection is neither overly extended nor unduly restricted, courts should
strive to be continuously sensitive to the underlying policy considerations and to confront and resolve those considerations
explicitly.
Explicit Recognition of Policy Consideration
In Larson v. St. Francis Hotel,5 plaintiff, while walking on the
at some length in the text at note 23 infra. I have omitted that third requirement because I
think it is unnecessary and unrealistic. The mere fact that the plaintiff may have been using
the injury-producing instrumentality in the contemplated manner cannot logically render
res ipsa loquitur inapplicable. "There is now quite general agreement that the fact that the
plaintiff is sitting on the defendant's chair when it collapses, or has possession of an exploding bottle, or a loaf of bread with glass baked inside of it, or is using an appliance which the
defendant manufactured or maintained, will not prevent the application of res ipsa loquitur
when the evidence reasonably eliminates other explanations than the defendant's negli-

gence."

PROSSER

& KEETON

ON TORTS

250 (footnotes omitted).

3. See, e.g., Larson v. St. Francis Hotel, 83 Cal. App.2d 210, 188 P.2d 513 (1948), discussed at length in the text at note 5 infra.
4. See, e.g., Cox v. Northwest Airlines, Inc., 379 F.2d 893 (7th Cir. 1967), cert. denied,
389 U.S. 1044 (1967), discussed at length in the text at note 23.
5. 83 Cal. App.2d 210, 188 P.2d 513 (1948). Here and, where practicable, throughout
the article, I have attempted to utilize cases that may already be familiar to the reader in
the hope that such familiarity will help capture the reader's interest and facilitate our common enterprise of identifying and resolving underlying policy considerations.
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sidewalk adjacent to the St. Francis Hotel, was struck by a "heavy,
over-stuffed arm chair." 6 The event "was apparently the result of
the effervescence and ebullition of San Franciscans in their exuberance of joy on V-J day, August 14, 1945." Plaintiff's evidence was
sufficient to create "a reasonable inference that the chair [had
come] from some portion of the hotel."8 At the close of plaintiff's
case-in-chief, defendant moved for a nonsuit. Over plaintiff's assertion that res ipsa loquitur made her case legally sufficient, the
court granted defendant's motion.9 The appellate court affirmed.1 0
It concluded that plaintiff's evidence had not demonstrated that
the injury-producing instrumentality had been in the exclusive
control of the defendant. Even accepting plaintiff's assertion that
exclusive control "is not limited to the actual physical control but
applies to the right of control of the instrumentality which causes
the injury," 1 ' the court found that hotel guests "have, at least, partial control [over furniture within the hotel's rooms].' 2 "Moreover," 13 the court concluded that it could not "be said' 4 that "the
accident was such that in the ordinary course of events . . . [it]
would not have happened,"' 5 absent negligence on the part of the
hotel. The court found that "[t]he most logical inference from the
circumstances shown is that the chair was thrown by [a guest or
some other person] from a window."' 6 Thus the court concluded
that plaintiff's evidence had failed to satisfy either of the two conjunctive tests for determining legal sufficiency through res ipsa loquitur. The underlying policy reason? "To keep guests and visitors
from throwing furniture out windows would require a guard to be
placed in every room in the hotel, and no one would contend that
there is any rule of law requiring a hotel to do that."'"
The court's opinion, I believe, rests on three successive conclusions: (1) exclusive control may be satisfied by evidence demonstrating that defendant had "the right to control,"' 8 (2) the right
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

83 Cal. App.2d at 211, 188 P.2d at 514.
83 Cal. App.2d at 211, 188 P.2d at 514.
83 Cal. App.2d at 211, 188 P.2d at 514.
83 Cal. App.2d at 212, 188 P.2d at 514.
83 Cal. App.2d at 210, 188 P.2d at 513.
83 Cal. App.2d at 212, 188 P.2d at 515.
83 Cal. App.2d at 212, 188 P.2d at 515.
83 Cal. App.2d at 212, 188 P.2d at 515.
83 Cal. App.2d at 212, 188 P.2d at 515.
83 Cal. App.2d at 212, 188 P.2d at 515.
83 Cal. App.2d at 213, 188 P.2d at 515.
83 Cal. App.2d at 213, 188 P.2d at 515.
83 Cal. App.2d at 212, 188 P.2d at 515.
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to control necessarily implies the existence of a duty to control,
and (3) that duty would have been an inappropriate one to impose,
given the facts of the case. The court recognized that to require a
hotel to keep a guard "in every room in the hotel"1 9 would be an
undue economic burden and probably would presage the end of the
hotel business. (I certainly would abstain from staying in a hotel in
which each room came with its own guard.) In Larson, the court
explicitly recognized and resolved the basic policy considerations
underlying its opinion, and the mode of resolution and ultimate
result seem eminently sensible. Let's tinker with the facts of the
case. Let's assume that plaintiff's circumstantial evidence indicated that the chair had come from a hotel ballroom (and not a
guest room) in which a spontaneous celebration had begun shortly
before plaintiff was injured. In those circumstances, would plaintiff's case have been legally sufficient through res ipsa loquitur?
With that evidence, the court could have imposed a duty to control
the people and the furniture in the ballroom without requiring the
hotel to have a guard in every guest room. Still, given that the
celebration was spontaneous and started shortly before plaintiff
was injured, I am inclined to think that the court would have been
reluctant to impose on the hotel the duty to have dispatched security personnel to the ballroom immediately upon initiation of
the spontaneous celebration and before there had arisen a reasonable opportunity for the hotel to have acquired even constructive
knowledge of the celebration and, therefore, before there had
arisen a reasonable opportunity for the hotel to have prevented the
chair from being thrown out. Absent that duty to control, there
would have been no right to control and, therefore, no exclusive
control over the injury-producing instrumentality or those celebrating in the ballroom.
But let's change our hypothetical. Suppose the spontaneous celebration in the ballroom had begun an hour before plaintiff's injury.
In those circumstances, I believe the court would have found no
impropriety in imposing on the hotel, having actual or constructive
knowledge of the celebration and a meaningful opportunity to act
to deter injury, a legal duty to have done so. Given the imposition
of the duty to control, the right to control would come into being
and, with that, exclusive control over the injury-producing instrumentality and those whose conduct threatened to make the chair
an injury-producing instrumentality. As the facts are changed, so
19.

83 Cal. App.2d at 213, 188 P.2d at 515.

1987

Res Ipsa Loquitur

too may the court's willingness to impose a duty to control be
amended. And so long as the court remains sensitive to the underlying policy considerations, its determination of whether or not to
impose a duty to control in varying factual situations is likely to
remain sensible.
Now let's take major liberties with the facts of Larson. In fact,
let's fashion our own elaborate hypothetical case. First, let's assume that the operative facts did not occur on V-J day. Rather,
the facts occurred during the "Get-Away Gala" at the conclusion
of the American Legion's annual convention, centered in the hotel.
Months earlier, the Legion had reserved the hotel's ballroom for
the festive ending of the convention. The arrangements made included the use of the ballroom from 8 p.m. until 3 a.m., four bars
in the ballroom, two dance bands, and six life-sized plaster of paris
statues clad in the uniforms of various wars in which the country
has participated. The ballroom reserved has a pair of French doors
opening onto a balcony with a magnificent view of the bay. The
balcony is several floors above a public street adjacent to the hotel.
At 2 a.m., while the Gala was going on, plaintiff, walking on the
sidewalk beneath the balcony, was struck by a life-sized plaster of
paris statue of a doughboy attired in a World War I uniform. To
recover for her injuries, plaintiff sues the hotel. At the close of
plaintiff's case-in-chief, defendant moves for a nonsuit. In response, plaintiff asserts res ipsa loquitur. How should the court
rule?
Given the facts of our hypothetical, it seems obvious that the
hotel had a lengthy period in which to contemplate the Gala.
Moreover, given the physical characteristics of the ballroom, its
contents, and the balcony, the hotel could be said to have contemplated, actually or constructively, the possibility of (to borrow and
paraphrase a few words from Larson) effervescent and ebullient
conduct on the part of those attending the Gala. In those circumstances, would it be appropriate to impose on the hotel a legal duty
to control the injury-producing instrumentality and the conduct of
the celebrants?
The hotel might argue that to station uniformed security personnel in the ballroom would be likely to generate an ambiance incompatible with the festive occasion. Yet, security personnel, without
uniforms, certainly could have been assigned to the ballroom by
the hotel. Their presence in appropriate attire would seem unlikely
to dampen the lively spirits of those in attendance. In fact, such
personnel could be dressed just as those tending the four bars were
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attired, thus suggesting to the celebrants that the personnel were
there to serve rather than to police the guests. But how many such
security personnel would be required and would their cost be prohibitive? I would think that very few such security personnel
would be required to prevent the kind of serious and relatively
predictable conduct that occurred. Presumably, one or two such
security personnel stationed at or near the French doors leading to
the balcony over a public sidewalk (an obviously vulnerable site)
could have prevented what led to plaintiff's injury.
In those circumstances, I believe that the court would (and
should) impose on the hotel the duty to have exercised reasonable
control over the injury-producing instrumentality and the celebrants. Were the duty to control imposed, the right to control
would come into being and, with it, the first of the two requirements for a res ipsa loquitur showing of negligence: exclusive control over the injury-producing instrumentality. Moreover, given
that duty, it would seem to follow that the second requirement
would be satisfied as well: the event that occurred was unlikely to
have occurred absent negligence. Consequently, I believe plaintiff's
case would be legally sufficient through res ipsa loquitur and the
defendant's motion for nonsuit denied.
Let's change our hypothetical with regard to one fact. Rather
than a life-sized statue, it was an ash tray, nine inches in diameter
and three inches deep, that struck the plaintiff as she walked on
the sidewalk several floors beneath the balcony. The ash tray bore
the logo of the American Legion and dozens of the ash trays had
been placed in the ballroom. How would that affect the legal sufficiency of the plaintiff's case through res ipsa loquitur?
Given the greatly diminished size of the injury-producing instrumentality, the ability of the hotel to control it and the conduct of
the celebrants in regard to it would seem to be greatly diminished
as well. Indeed, a guest, desirous of doing so, could easily place
such an ash tray under his jacket and carry it onto the balcony. To
impose on the hotel the duty to have its security personnel "pat
down" each celebrant as he walked onto the balcony would seem to
be unrealistic, both in terms of the number of security personnel
required and the dampening effect such conduct would have on the
festivities. (Just as I would not stay in a hotel that had a guard in
each room, I would not attend a festive affair in a hotel ballroom
that led to my being "frisked" if I desired to enjoy the view or the
fresh air on the adjoining balcony.) I am inclined to think a court
would abstain from imposing any such duty of control on the hotel.
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But suppose that counsel for the plaintiff argues that, given the
totality of the circumstances, the hotel should have kept the
French doors leading to the balcony locked during the Gala, thus
significantly reducing the likelihood of the sort of injury sustained
by the plaintiff. With those doors locked, the hotel would have acquired the capacity to control such conduct as led to the plaintiff's
injury and the instrumentality that occasioned the injury. And
that control would have cost little or nothing: simply the brief expenditure of time and effort required to lock the doors before the
Gala began. Should the court accept the argument and impose the
duty? I think not. The price imposed would be considerably more
than the time and effort required to lock the doors. It would encompass the loss of the special attractiveness of the ballroom contributed to by the adjoining balcony and its magnificent view. Require the French doors to be locked and the view and the
opportunity for refreshing air are both lost. I believe a court would
be unwilling to impose that cost, and therefore the duty, on the
hotel.
Suppose, however, that counsel for the plaintiff presents customof-the-trade evidence indicating that other hotels, confronted with
similar circumstances, have utilized portable light-weight mesh enclosures for balconies overlooking public sidewalks. Such enclosures do little or nothing to obstruct the view or interfere with the
circulation of air and effectively prevent articles from leaving the
balcony and falling to the street below. Moreover, such enclosures
seem to be generally acceptable to celebrants, who tend to view the
enclosures as devices to enhance their own safety. Given that evidence, should the court, for the limited purpose of ruling on the
sufficiency of plaintiff's case-in-chief, impose a duty on defendant
hotel to utilize such an enclosure?
The evidence that others in the trade have used such enclosures
in similar circumstances would imply that (1) defendant hotel
knew or should have known of the availability of such enclosures,
and (2) the use of such enclosures is mechanically and economically feasible.20 With that evidence, could (and should) the court
conclude that defendant hotel had a duty to utilize such an enclosure? Were the duty imposed, the right to control the injury-producing instrumentality (the ash tray) and the conduct of the celebrants on the balcony with regard to the instrumentality would
20. Seidelson, Custom of the Trade and Defendant's Economic Status, 6 N.
REV. 177, 180-82 (1971).

ENG.

L.
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come into existence. And that right to control, in turn, would generate exclusive control over the instrumentality and those handling
the instrumentality on the balcony. Moreover, were such exclusive
control found, it would tend to follow almost inextricably that the
event that led to the plaintiff's injury was one not likely to have
occurred absent negligence, that is, nonuse of the mesh enclosure. I
am inclined to think that the court should so rule.
If the method of achieving and exercising such exclusive control
over the injury-producing instrumentality is actually or constructively known to the defendant, and its use would be mechanically
and economically feasible, there would seem to be no significant
obstacle to the judicial imposition of a duty to utilize such a
method. Were the court to acquiesce in that conclusion, defendant
hotel's motion for nonsuit would be denied and the plaintiffs casein-chief deemed legally sufficient.
Would that legal sufficiency be the product of res ipsa loquitur
or direct evidence of negligence? Generally, receipt of custom-ofthe-trade evidence and defendant's noncompliance with the custom is thought of as direct evidence of negligence.2 1 Given evidence
of the custom and defendant's noncompliance therewith, a reasonable jury could conclude that defendant's conduct was not consistent with that of a reasonable person in like circumstances. And
that reasonable jury conclusion would seem to arise out of direct,
rather than circumstantial, evidence: (1) this is what is generally
done in the same trade, (2) defendant did not do so, (3) therefore,
defendant's conduct may have been inconsistent with the conduct
of a reasonable person in like circumstances. Does it really matter
whether the legal sufficiency of plaintiff's case arises out of direct,
rather than circumstantial, evidence of negligence? I think it may.
If plaintiff relies on res ipsa loquitur (circumstantial evidence), the
court, in ruling on legal sufficiency, may be left pretty much to its
own devices in determining if defendant had exclusive control over
the injury-producing instrumentality and if the event occasioning
the injury was unlikely to have occurred absent negligence. With
regard to the life-sized plaster of paris statue, it would appear to
be relatively easy for the court, relying on its own conceptions of
feasibility and propriety, to answer both of those questions affirmatively. Conversely, with the ash tray bearing the Legion's logo, it
would appear to be relatively easy for the court, again relying on
its own conceptions of feasibility and propriety, to answer both of
21.

Seidelson, supra note 20, generally.
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those questions negatively. With regard to the mesh device which
might have been used to "enclose" defendant's balcony, however,
the court probably would find it discomfiting to answer the two
critical res ipsa questions, left to its own sense of feasibility and
propriety. How would the court know if such material existed?
How would the court know if such material, assuming its existence,
would present a mechanically feasible means of enclosing the balcony? To what extent would the material adversely affect the
view? To what extent would it adversely affect air flow? Would
such material, in fact, have been effective in preventing the ash
tray from leaving the balcony? And would the use of such material
by defendant have been economically feasible? Those questions
would not appear to be appropriate matters for resolution through
judicial notice. Therefore, without testimony indicating that other
hotels use such material for such a purpose (and defendant hotel
did not), direct evidence of negligence, the court probably would
not and should not find the plaintiff's case legally sufficient
through res ipsa loquitur.
Of course, that is not to say that the court could not reasonably
conclude that defendant hotel should have used such material even
though other hotels did not. Appropriate expert testimony
presented by plaintiff's witnesses could very well demonstrate the
existence of such material, its efficacy and its mechanical and economic feasibility for such use.2 2 With that expert testimony (accompanied by evidence of defendant hotel's nonuse of the material), direct evidence of negligence, the court, without relying
exclusively on its own sense of feasibility and propriety, could very
well conclude that plaintiff's case was legally sufficient. Again,
however, that conclusion would be the product of direct evidence
of negligence rather than res ipsa loquitur.
The Larson court's explicit recognition and resolution of the policy considerations underlying the two mechanical questions to be
answered in determining the applicability of res ipsa loquitur did
more than lead the court to a rational result in the actual case.
That judicial recognition and resolution went a long way toward
charting the path to rational determinations in our simple spin-off
of Larson and even in our rather elaborate hypotheticals. Moreover, that judicial recognition and resolution even suggested the
appropriate limitations of res ipsa loquitur and the critical distinc22.
(1932).

Marsh Wood Products Co. v. Babcock & Wilcox Co., 207 Wis. 209, 240 N.W. 392
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tion between res ipsa, where the court must rely on its own concepts of feasibility and propriety, and the presentation of direct
evidence of negligence complementing and enlarging those judicial
concepts.
Absence of Explicit Recognition of Policy
Considerations-AirplaneCrashes
In Cox v. Northwest Airlines, Inc.,2" plaintiff brought a wrongful
death action against defendant carrier. Plaintiff's decedent had
been a passenger on defendant's plane which "crashed in the Pacific Ocean . . . during a flight from McChord Air Force Base...
to Elmendorf, Alaska. '2 4 The day after the crash, "floating debris
was sighted in the Pacific Ocean,"2 5 but "[tihe bodies of none of
the crew members or passengers were ever recovered. ' 26 Finding
that "[t]he instrumentality which produced the death of Randall
S. Cox was under the exclusive control and management of the
[defendant] and that the occurrence in question was such as does
not ordinarily occur in the absence of negligence, 2 1 the court concluded that plaintiff's case-in-chief had been legally sufficient
through res ipsa loquitur. Moreover, the court concluded, defendant's evidence of due care, obviously admissible and clearly relevant, did not preclude the fact finder from accepting the inference
of negligence arising from plaintiff's res ipsa case. Both of these
conclusions appear to be entirely appropriate.
Yet, nowhere in the court's opinion were the policy considerations underlying the essential finding that "the occurrence. . . was
such as does not ordinarily occur in the absence of negligence" explicitly noted or considered. The three likely causes of an airplane
crash would seem to be (1) weather, (2) pilot error, and (3)
mechanical defect. 28 Evidence indicated that the "weather [was]
23. 379 F.2d 893 (7th Cir. 1967), cert. denied, 389 U.S. 1044 (1967).
24. Id. at 894.
25. Id.
26. Id.
27. Id.
28. Those three likely causes are a product of the author's intuitive sense. Statistical
evidence of the cause of crashes of carriers by air, either long distance or commuter,
presents a difficult source from which to draw general inferences of causation because of the
small number of such crashes. Because "the number of accidents. . . is small, even a small
change in the number of accidents would result in a significant change in the accident rate.
Therefore, caution should be exercised in the use of these rates." Bureau of Safety Programs, National Transportation Safety Board, Annual Review of Aircraft Accident Data,
U.S. Air Carriers, Calendar Year 1981 1 (1985) [hereinafter cited as NTSB Review with
appropriate page reference]. "In 1981, U.S. air carriers were involved in 26 accidents while
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normal",2 e therefore that cause was eliminated as likely. Pilot error, of course, would impute culpability to defendant's employee
and, through respondeat superior, justify the imposition of liability
on defendant. But how about mechanical defect?
Presumably, mechanical defect can be divided into two categories: those mechanical defects which were reasonably discoverable
by the defendant, and those mechanical defects which were not
reasonably discoverable by the defendant. Obviously, the first category would impute culpability to the defendant; if the mechanical
defect responsible for the crash had been reasonably discoverable
by the defendant, defendant would have been negligent in failing
operating under 14 CFR 121 [long-distance carriers]. Although four of these accidents resulted in fatalities, none of them involved an airplane crash; one passenger fell off. . a
mobile airstair; a flight attendant was crushed in a galley elevator; and a mechanic and a
ground crewman were killed in separate ground accidents. The six accidents which involved
encounters with turbulence, resulted in serious injuries." NTSB Review 2 (emphasis added).
"U.S. air carriers operating under 14 CFR 135 [commuters] in 1981, were involved in 188
accidents, 49 of which caused fatalities. One accident involved a collision between two aircraft operating under Part 135, so that the number of involved aircraft was 189." Id. at 28.
"For fatal accidents, the pilot and weather were cited most often, consistent with the base
period [1976-1980]. The number and percent for these cause/factors were similar to those
for the base period." Id. at 50. That would tend to corroborate two of the three likely causes
set forth in the text at note 28. Of those fatal accidents, 66.7% had pilot listed as a Cause/
Factor and 44.4% had weather listed as a Cause/Factor. Id. at 50. "Multiple causes and
factors may be assigned in an accident." Id. Personnel (other than pilots) was listed as a
Cause/Factor in 22.2% of the accidents. Id. "Personnel (Non-Pilot)" includes, among
others, "Maintenance, Servicing, Inspection Personnel." Id. at 81. That might provide some
corroboration for the third likely cause set forth in the text at note 28. With regard to
general aviation (non-carrier operations), "[i]n 1981, a total of 3,534 U.S. registered general
aviation aircraft were involved in accidents in the United States and its territories. Since a
collision between aircraft is counted as one accident for the purposes of this report, and
since there were 32 cases in which two general aviation aircraft collided, the number of
accidents in 1981 was 3,502." Bureau of Safety Programs, National Transportation Board,
Annual Review of Aircraft Accident Data, U.S. General Aviation, Calendar Year 1981 2
(1984) (hereinafter cited as NTSB Review II with appropriate page reference). Of those
3,502 accidents, 654 were fatal accidents. NTSB Review II at 137. With regard to fatal accidents, pilot error was a Cause/Factor in 988 incidents and a Cause in 866 incidents. Because
various aspects of pilot error were considered separately, and several aspects could exist in a
single accident, the incidents of pilot error may exceed the number of accidents. The same is
true of the other factors considered. Id. at 138. With regard to all accidents, pilot error was
a Cause/Factor in 4232 incidents and a Cause in 3894 incidents. Id. With regard to fatal
accidents, weather was a Cause/Factor in 521 incidents. Id. at 146-47. With regard to all
accidents, weather was a Cause/Factor in 1420 incidents. Id. Those figures would tend to
corroborate two of the three likely causes set forth in the text at note 28. Inadequate or
improper maintenance, servicing and inspection was a Cause/Factor in 120 incidents. Id. at
140. Airframe defects were a Cause/Factor in 205 incidents. Id. at 142. Powerplant problems
were a Cause/Factor in 659 incidents. Id. at 144. Those figures could provide some corroboration for the third likely cause set forth in the text at note 28.
29. 379 F.2d at 895.
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to discover the defect and either repairing it or withdrawing the
plane. Equally clearly, however, the second category would impute
no culpability to the defendant; if the mechanical defect had not
been reasonably discoverable, defendant would not have been negligent in failing to discover the defect and either repairing it or
withdrawing the plane. In order to sustain the conclusion that
plaintiff's case-in-chief was legally sufficient through res ipsa loquitur, it is necessary to eliminate mechanical defect not reasonably
discoverable as a likely cause of the plane crash. It was that that
the court neglected to do.
It seems to me that such a determination could have been justified and it seems clear that the court should have attempted the
justification in order to demonstrate the legitimacy of its application of res ipsa loquitur. Given the high probability of fatal consequences resulting from an airplane crash, it would seem appropriate, for the limited purpose of ruling on the legal sufficiency of
plaintiff's case, to impose on the defendant a rather demanding
duty of inspection and maintenance. Imposing such a duty on the
defendant, one could conclude that a mechanical defect serious
enough to cause a plane crash is not likely to have been not reasonably discoverable by the defendant. That conclusion would serve as
a justification for the court's determination that plaintiff's case was
legally sufficient through res ipsa loquitur. It would have been
comforting had the court explicitly considered the propriety of
that conclusion. Had it, there would have been no doubt about the
court's having considered and resolved a rather basic policy consideration essential to its ultimate conclusion that res ipsa was applicable to the plaintiff's case.
Of course, an elimination of mechanical defect not reasonably
discoverable as a likely cause of the crash, for the limited purpose
of ruling on the legal sufficiency of plaintiff's case, would not preclude the defendant from offering evidence in the defense of the
case that, in fact, the crash had been occasioned by a mechanical
defect not reasonably discoverable by the defendant. The defendant would remain completely free to offer such evidence and the
fact finder would remain completely free to accept such evidence,
thus rejecting the permissible inference of negligence generated by
the plaintiff's case. Moreover, thus eliminating mechanical defect
not reasonably discoverable as a likely cause of the crash, for the
limited purpose of ruling on the sufficiency of plaintiff's case,
would not necessarily affect the ultimate standard of inspection
and maintenance to be imposed on the defendant by the fact
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finder as instructed by the court. Of course, the court would be
free to instruct the fact finder to impose that same demanding
standard of inspection and maintenance on the defendant.3" Alternatively, however, the court would be free to impose that demanding standard of inspection and maintenance on the defendant only
for the purpose of ruling on the legal sufficiency of the plaintiff's
case, and, ultimately, impose or instruct the fact finder to impose a
somewhat less demanding standard on the defendant in making
the final determination of whether to accept or reject the permissible inference of negligence arising from the plaintiff's res ipsa
31
case.
Should the court ultimately impose a less demanding standard,
that "dual-standard" approach could be justified by the different
purposes to be served by the two standards. The higher standard,
eliminating mechanical defect not reasonably discoverable as a
likely cause of the crash for the purpose of ruling on the legal sufficiency of the plaintiff's case, could be justified as a means of avoiding undue imposition on the plaintiff who, through no fault of her
own, is unable to present evidence of the specific cause of the crash
of a plane under the exclusive control of the defendant. Once that
purpose is served, by deciding that plaintiff's case is legally sufficient through res ipsa loquitur, and defendant presents its case,
the court, having avoided undue imposition on the plaintiff, could
utilize or instruct the fact finder to utilize whatever standard the
court deems most appropriate. In effect, the court in ruling on legal sufficiency would conclude that mechanical defect not reasonably discoverable was not a likely cause of the crash; subsequently,
in instructing the fact finder, the court would leave the fact finder
30. "Common carriers, who enter into an undertaking toward the public for the benefit of all those who wish to make use of their services, must use great caution to protect
passengers entrusted to their care; and this has been described as the 'utmost caution characteristic of very careful prudent men,' or 'the highest degree of vigilance, care, and precaution.'" PROSSER & KEETON ON TORTS 208-09 (footnotes omitted). In Bell Cab Co. v. Coppridge, 158 F.2d 540, 541 (D.C. Cir. 1946), plaintiff cab passenger, injured when the cab was
struck by a car which had run a stop sign, was permitted a recovery against the driver of the
other car and the cab company because "a taxicab operator, like any common carrier, does
not discharge his legal duty by exercising ordinary care for the safety of his passenger. The
law holds him to the exercise of the highest degree of care." That conclusion seems to me to
elevate relatively meaningless language over reality and practicality. See infra note 31.
31. "Although the language used by the courts sometimes seems to indicate that a
special standard is being applied, it would appear that none of these cases should logically
call for any departure from the usual formula. What is required is merely the conduct of the
reasonable person of ordinary prudence under the circumstances, and the greater danger, or
the greater responsibility, is merely one of the circumstances, demanding only an increased
amount of care." PROSSER & KEETON ON TORTS 209 (footnotes omitted).
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free to conclude, after hearing the defense case, that mechanical
defect not reasonably discoverable was in fact the cause of death.
Suppose, however, that after the court concludes that plaintiff's
case is legally sufficient, through application of the more demanding standard, defendant elects to present no evidence. In those circumstances would it be feasible for the court to supplant the
higher standard used in ruling on legal sufficiency with a less demanding standard to be used by the ultimate fact finder? Of
course. Again, once the higher standard had been utilized to rule
on legal sufficiency, and to avoid undue imposition on the plaintiff,
the court would remain free to apply or instruct the fact finder to
apply a less stringent standard in making the ultimate determination of whether or not defendant had been negligent. Or to use
language more specific to res ipsa loquitur, whether or not to accept the permissible inference of negligence arising out of plaintiff's case. And, whether or not the defendant presents exculpating
evidence, the court should abstain from advising the fact finder
that the court, in ruling on legal sufficiency, concluded that
mechanical defect not reasonably discoverable was not a likely
cause of the crash. Such abstention is appropriate for a couple of
reasons: (1) the court's ruling on legal sufficiency was purely a judicial determination, not appropriate for jury reconsideration, and
(2) the basis for the court's ruling, if revealed to the jury, would
result in undue imposition on the defendant.
Of course, it is far more likely that, after the court rules affirmatively on the legal sufficiency of plaintiff's case, defendant will present all of the exculpating evidence it can generate. Defendant's
counsel is virtually certain to recognize that, although that exculpating evidence will not retroactively destroy the legal sufficiency
of plaintiff's res ipsa case,3 2 it will make it considerably more difficult for the fact finder to accept the permissible inference of negligence arising from plaintiff's res ipsa case. Let's assume that defendant's evidence indicates that the cause of the crash was a
mechanical defect not reasonably discoverable by defendant. More
specifically, let's assume that defendant's evidence indicates that
the mechanical defect not reasonably discoverable was attributable
to a design or manufacturing defect on the part of the entity that
sold the plane to the defendant. Obviously, if the fact finder were
to accept that evidence, it would reject the permissible inference of
32. Cox v. Northwest Airlines, Inc., 379 F.2d 893 (7th Cir.1967), cert. denied, 389 U.S.
1044 (1967).
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negligence on the part of the defendant. Yet, defense counsel, sensitive to the subconscious influences that may affect the jury, is
likely to realize early on that psychologically it may be easier for
the jury to accept that defense evidence if the manufacturer and
seller of the plane is a party litigant.
Airplane Crashes -

Multiple Litigants

Consequently, counsel for defendant airline may very well implead the seller of the plane as a third-party defendant. With seller
as a litigant, the jury might find it easier to accept the defendant's
exculpating evidence (and pin the liability tab on the third-party
defendant seller) than it would were the seller not a litigant, so
that accepting the carrier's exculpating evidence would result in
denying the plaintiff recovery.
Should the carrier's counsel elect to implead the seller for that
reason, how would the legal sufficiency of plaintiff's case-in-chief
against the carrier through res ipsa loquitur be affected? Where
there are multiple defendants (and for our immediate purpose we
can consider the third-party defendant seller a second defendant),
and plaintiff's case-in-chief against one defendant (the carrier) is
legally sufficient, the other defendant's (seller's) motion for nonsuit
or directed verdict made at the close of plaintiff's case is likely to
be denied.33 That denial is based on the court's awareness that, in
attempting to exculpate itself, the first defendant (carrier) may inculpate the second defendant (seller).3 4 Fairness to the first defendant thus requires that the second defendant remain as a litigant, at least until the close of the first defendant's case.
Therefore, if the carrier does inculpate the seller (as suggested
above), the seller will remain in the case and will go to the jury.
33. "[T]he proper practice, before entering a nonsuit or directing a verdict in favor of
one of two or more defendants, is to allow the other defendants to present their testimony
on the question of the liability of each and all of them." Frank v. W.S. Losier & Co., Inc.,
361 Pa. 272, 275, 64 A.2d 829, 830 (1949) (citations omitted), cited with apparent approval
in Meyer v. Heilman, 503 Pa. 472, 476, 469 A.2d 1037, 1039-40 (1983). "[I]t is improper to
grant a nonsuit in favor of an original defendant before the additional defendants have had
the opportunity to present their case. The additional defendants have the right to prove, if
they can, that the original defendant is solely liable for the harm or jointly liable with the
additional defendants." Pushnik v. Winky's Drive-In Restaurants, Inc., 242 Pa. Super. 323,
334, 363 A.2d 1291, 1296 (1976). "In the view of many courts the fundamental problem that
can arise from an early directed verdict in favor of fewer than all of the defendants is that
the evidence subsequently presented by one or more of the remaining codefendants might
establish the liability of the defendant whose motion was granted." Annot., 82 A.L.R.3d 978
(1978).
34. See supra note 33.
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Those conclusions take on an a fortiori propriety where, as here,
the "second defendant" is really a third-party defendant impleaded by the original defendant.
Consequently, the carrier's impleading of the seller should have
no adverse effect on the legal sufficiency of the plaintiff's case
against the carrier. In fact, that impleading of the seller may generate a beneficial effect for the plaintiff. If carrier, in attempting to
exculpate itself, inculpates seller, seller in its defense case may
very well present evidence aimed at exculpating itself and inculpating the carrier. For example, seller could introduce evidence
that there had been no design or manufacturing defect at all;
rather, the cause of the plane crash had been negligent operation
or maintenance on the part of the carrier's employees. To the extent that seller was able to generate such evidence, it would become easier for the jury to impose liability on the carrier. Moreover, there is a possibility that the jury, having heard the evidence
of carrier and seller, could conclude that both had been responsible
for the crash and impose liability accordingly. For example, the
jury, selectively accepting the evidence presented by carrier and
seller, could conclude that there had been a design or manufacturing defect attributable to the seller and that such defect should
have been discovered by the carrier. Therefore the presence of
seller as a litigant, through the carrier's impleader, would seem to
serve rather than disserve the plaintiff's cause.
That, in turn, suggests that perhaps plaintiff's counsel should
give serious consideration to suing both carrier and seller in the
first instance. Should counsel do so, how would the presence of two
defendants affect the legal sufficiency of plaintiff's case through res
ipsa loquitur? If plaintiff's evidence indicates that the defendants
between them and seriatim had exercised exclusive control over
the injury-producing instrumentality (the plane) and that the
crash was not likely to have occurred absent negligence on the part
of one or both of the defendants, should plaintiff's case be deemed
legally sufficient against both defendants? I think the answer
should be yes. 5 To hold otherwise would have the undesirable ef35. See, e.g., Loch v. Confair, 372 Pa. 212, 93 A.2d 451 (1953). Plaintiff husband
picked up two bottles of ginger ale from a shelf in an A & P market. One of the bottles
exploded and a piece of glass cut plaintiff wife's leg. Plaintiffs sued the bottler only. The
bottler's demurrer was sustained and the complaint dismissed. Subsequently, plaintiffs sued
the bottler and A & P. At trial, the court entered a nonsuit as to A & P and, ultimately, a
directed verdict for the bottler. Upon reconsideration, the court removed the nonsuit as to A
& P and awarded the plaintiffs a new trial as to the bottler. The Supreme Court of Pennsyl-
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fect of dissuading the plaintiff from suing both of these entities
which had exercised control over the plane. But that conclusion
raises a procedural problem. With regard to the carrier, we have
concluded that the three likely causes for the crash (for the purpose of determining the applicability of res ipsa loquitur) would be
(1) weather, (2) pilot error, and (3) mechanical defect reasonably
discoverable by the carrier. Presumably, those three likely causes
would remain unchanged, notwithstanding the presence of the
seller as a second defendant. Since none of the three would seem to
impute negligence to the seller, res ipsa would seem to be inapplicable to plaintiff's case against the defendant seller. Should that
lead the court to grant seller's motion for nonsuit or directed verdict at the close of plaintiff's case-in-chief? I think not. We have
already noted that, if plaintiff sues two defendants and presents a
legally sufficient case against only one, the other defendant should
remain in the case at least through the first defendant's case.3 ' The
rationale underlying that general rule would seem equally applicable to a res ipsa case.
Suppose, however, that plaintiff's case-in-chief is legally sufficient through res ipsa loquitur with regard to defendant carrier
and defendant carrier produces no evidence tending to inculpate
defendant seller. In those circumstances, should seller's motion for
nonsuit or directed verdict be granted at the close of defendant
carrier's case? The answer would seem to be yes. If plaintiff's evidence does not generate a res ipsa case against seller, and carrier's
evidence does not inculpate seller, to give the seller to the jury
would be to invite the jury to engage in undue speculation and to
consider imposing liability on the seller, either solely or jointly
with the carrier, absent any evidence to justify such liability. Consequently, while plaintiff's decision to sue both carrier and seller
should not be deemed to defeat plaintiff's res ipsa case against carrier, it should not be permitted to subject seller to potential liability, absent inculpating evidence presented by the carrier.
Let's go a step further. Suppose that plaintiff elects to sue both
vania affirmed, concluding that the bottler and A & P between them and seriatim had exercised exclusive control over the exploding bottle. The court wrote that the "trial judge
should not have entered a nonsuit in favor of A & P. . . but should have kept both defendants in the case until final verdict, so that their respective liabilities, if any, could be better
determined and each be given the opportunity. . . of establishing that it was not guilty of
any negligence that resulted in the accident." 372 Pa. at 218, 93 A.2d at 454. See supra note
33.
36.

See supra note 33.

404

Duquesne Law Review

Vol. 25:387

carrier and seller. Suppose, too, that plaintiff presents direct evidence that the plane crash was caused by a design or manufacturing defect attributable to the seller and not necessarily reasonably
discoverable by the carrier. 7 Should that be deemed to defeat the
legal sufficiency of the plaintiff's case against the carrier through
res ipsa loquitur?
There is a certain surface appeal to answering that question yes.
After all, plaintiff's direct evidence of a design or manufacturing
defect not reasonably discoverable by the carrier offers an explanation for the crash which imputes no negligence to the carrier. That
would lead to the conclusion that plaintiff's evidence compels a
negative answer to the question: was the crash unlikely to occur
absent negligence on the part of the carrier? Before that conclusion is embraced, however, we should not lose sight of the jury's
ultimate fact-finding function. It is entirely possible that the jury
may not accept plaintiff's evidence of design or manufacturing defect. 8 (Obviously the possibility is likely to be enhanced by seller's
evidence tending to negate the existence of any such defect.) Given
that jury determination, there would be no specifically identified
cause of the crash. That would leave as the three likely causes of
the crash: (1) weather, (2) pilot error, and (3) mechanical defect
reasonably discoverable by the carrier. Assuming that the evidence
presented by the plaintiff (other than the direct evidence of design
or manufacturing defect) indicates either that each of those three
likely causes implies negligence on the part of the carrier or that
any one of those causes which does not imply such negligence
(weather, perhaps) was not a likely cause, that evidence would justify a permissible inference of negligence against the carrier. Con37. See Higginbotham v. Mobil Oil Corp., 545 F.2d 422 (5th Cir. 1977), rev'd on other
grounds, 436 U.S. 618 (1978). Four wrongful death actions were brought against Mobil and
Bell Helicopter Co. pursuant to the Death On the High Seas Act, 46 U.S.C. § 761 et seq.
(1983) (DOHSA). The actions arose out of the crash of a helicopter manufactured by Bell
and used by Mobil to transport personnel "to and from offshore drilling sites." 545 F.2d at
425. Plaintiffs' theory of liability against Bell was that a design defect had occasioned a
fatigue crack in the tailboom, and plaintiffs presented expert testimony in support of that
theory. The trial judge, sitting without a jury, did not accept that evidence. Instead, the
trial judge entered judgment against Mobil, "aided by the doctrine of res ipsa loquitur." Id.
at 428-29. On appeal, Mobil argued that the plaintiffs' "evidence of Bell's responsibility for
the crash," id. at 429, precluded the application of res ipsa against Mobil. The Fifth Circuit
affirmed the judgment against Mobil, concluding that, after the trial court's rejection of
plaintiffs' evidence against Bell, the remaining evidence justified the application of res ipsa
loquitur against Mobil. Id. at 431. The Supreme Court reversed as to the measure of damages, concluding that the award of damages for "loss of society," 436 U.S. at 619, made by
the Fifth Circuit was precluded by the DOHSA.
38. See supra note 37.
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sequently, plaintiff would have a legally sufficient case through res
ipsa loquitur against the carrier. Would that impose unduly on the
carrier? I think not, provided that the carrier had been properly
alerted, perhaps through the pleadings, that plaintiff intended to
assert res ipsa against the carrier, notwithstanding plaintiff's assertion of design or manufacturing defect against the seller.3 9 In those
circumstances, the carrier would have a meaningful opportunity to
present exculpating evidence aimed at dissuading the jury from accepting the permissible inference of negligence against the carrier,
evidence likely (although not necessarily) aimed at corroborating
plaintiff's evidence of a design or manufacturing defect attributable to the seller and not reasonably discoverable by the carrier. In
such a case, the appropriate role of the court would seem to be to
instruct the jury to consider first the plaintiff's theory of liability
against the seller. Should the jury accept plaintiff's evidence of design or manufacturing defect as the cause of the crash, the jury's
verdict would be for the plaintiff and against the seller, and for the
carrier.4 0 On the other hand, should the jury reject plaintiff's evidence of defect, it should consider plaintiff's res ipsa case against
39. Cf. PROSSER & KEETON ON TORTS 260-61 (footnotes omitted):
It is quite generally agreed that the introduction of some evidence which tends to
show specific acts of negligence on the part of the defendant, but which does not
purport to furnish a full and complete explanation of the occurrence, does not destroy
the inferences which are consistent with the evidence and so does not deprive the
plaintiff of the benefit of res ipsa loquitur.
A similar problem arises where the plaintiff has alleged specific negligence in his
pleadings, and seeks to take advantage of res ipsa loquitur at the trial. At least four
varying positions have been taken by the courts: that the plaintiff by his specific
allegations has waived or lost his right to rely on the doctrine; that the plaintiff may
take advantage of it if the inference of negligence to be drawn is consistent with the
specific allegations; that it may be applied only if the specific pleading is accompanied by a general allegation of negligence; and that it is available without regard to
the form of the pleading.
The policy underlying the rule that specific pleadings limit proof is that a defendant
who comes into court with notice only of a specific claim should not be required to
litigate other issues, or to meet inferences based on a theory advanced for the first
time at trial. But any inferences consistent with the specific pleading should not be
excluded. And if the specific allegations are accompanied by a claim of negligence in
general terms, the defendant has at least received notice that the plaintiff is not relying exclusively upon the specific allegations, and can scarcely claim to have been surprised or misled.
Where, as in the text at note 29, plaintiff asserts design or manufacturing defects against
one defendant and res ipsa loquitur against another defendant, the latter defendant can
hardly be surprised at trial to discover that he must meet a permissible inference of
negligence.
40. Compare with notes 33 and 35 supra.
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the carrier and decide whether to accept or reject the permissible
inference of negligence arising therefrom, considering, of course,
the carrier's exculpating evidence. 1
Airplane Crashes-Res Ipsa and Available Defenses
In contrast to the symbiotic relationship that may exist between
a res ipsa case against one defendant and a non-res ipsa case
against another defendant, the plaintiff's utilization of res ipsa loquitur may generate a less sympathetic, indeed even an antipathetic, relationship between plaintiff's reliance on legally sufficient
circumstantial evidence and the defendant's invocation of certain
defenses.
2
In Krause v. Chartier,4
plaintiff brought a wrongful death action arising out of an airplane crash against defendant pilot. Plaintiff's decedent, Goldstein, and defendant pilot, Chartier, had had a
student-teacher relationship.
Chartier was an experienced pilot and a licensed instructor. For some
months he had been instructing Goldstein. On the day in question Goldstein planned to take a solo flight from Providence to New Haven. Because
of weather conditions he was unable to do so, being qualified only for visual
3
flying.'

Instead Goldstein elected to ride as a passenger in a plane piloted
by Chartier.
Chartier . . . was flying a plane . . . to Bridgeport to have the radio repaired. Chartier went first to New Haven, where he tried an instrument approach, but desisted (a so-called missed approach) when ground visibility
proved to be below minimums. He proceeded to Bridgeport, where the radio
was fixed, and then, after checking the weather report, started back for
Providence. At Norwich he was instructed to "hold," and while doing so he
noticed that his altimeter had lagged, which required him to change his altitude. Permission was then received to approach Providence, but with instructions that the ceiling at the moment was below minimums and the
"weather indefinite," by which, apparently, was meant variable. There were
other places open and in this situation better practice might have been not
to come in, but, as we have stated, it was not forbidden. Chartier started the
approach and crashed 3-/2 miles from the field, which was well prior to the
point where it would have been proper to decide to execute a missed approach. The plane had dual controls, but there was no evidence that Gold-

41.
42.
divided
43.

See Higginbotham v. Mobil Oil Corp., supra note 37.
406 F.2d 898 (lst Cir. 1968), cert. denied, 395 U.S. 960 (1969). The First Circuit
2-1.
406 F.2d at 899.
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stein was participating in the handling."'

Although Chartier survived the crash, "he lacked all memory of
the immediate events. '4 5 Plaintiff's case was deemed legally sufficient through res ipsa loquitur. Defendant requested that the jury
be instructed on assumption of the risk and, over plaintiff's objection, such an instruction was given."8 So instructed, the jury returned a verdict for defendant, upon which verdict judgment was
entered.
On appeal, plaintiff asserted that the defense of assumption of
the risk requires that the victim have voluntarily acquiesced in a
known danger.'7 Since the actual cause of the crash was unknown
(thus plaintiff's reliance on res ipsa loquitur), plaintiff argued that,
as a matter of law, there could have been no assumption of the risk
on the part of decedent. After noting that, "as a matter of syllogistic argument plaintiff's contention has appeal,"' 8 the First Circuit
ultimately rejected plaintiff's argument and affirmed the judgment
for defendant. Let's try to determine the propriety of the First Circuit's conclusion.
The three likely causes of the plane crash would have been: (1)
weather, (2) pilot error, and (3) mechanical defect reasonably discoverable by the operator. From the court's statement of facts, it
becomes obvious that weather was not eliminated as a likely cause.
Would that likely cause impute negligence to the defendant? It
could, in two respects. First, defendant could have been negligent
in deciding to fly in adverse weather conditions. Second, defendant
could have been negligent in deciding to attempt to land at Providence despite the adverse weather there and the availability of
"other places"' 9 at which to land. Would decedent be deemed to
have assumed the risk involved in either of those aspects of defendant's negligence? Certainly decedent could be deemed to have
assumed the risk of flying in the adverse weather conditions which
existed. As one qualified for solo visual flying, Goldstein would
have been aware of the risks of flying in such weather and he was
clearly aware of the existence of such adverse weather, since that
44. Id.
45. Id. Apparently, Chartier suffered from retrograde amnesia, i.e., "[l]ack or loss of
memory. . . for events which occurred before the trauma. . . causing the condition." DORLAND'S ILLUSTRATED MEDICAL DICTIONARY

46. 406 F.2d at 899.
47. Id.
48. Id.
49. Id.

68-69 (24th ed.).

Duquesne Law Review

Vol. 25:387

was the very cause of his cancelling his own contemplated solo
flight. But how about Chartier's potential negligence in deciding to
attempt a landing at Providence? Should Goldstein be deemed to
have assumed that risk? I think the answer must be no. That decision was made exclusively by Chartier and, obviously, Chartier
would not have been required to obtain Goldstein's acquiescence in
that decision. After all, it was Chartier who had been Goldstein's
instructor and Goldstein was not qualified to fly in such weather.
Therefore, it would appear that, had the decision to fly in the adverse weather been the cause of the crash, Goldstein could be
found to have assumed that risk. On the other hand, had it been
Chartier's decision to attempt a landing at Providence that caused
the crash, Goldstein could not have assumed that risk. How about
pilot error? One aspect of pilot error has already been identified:
Chartier's decision to attempt the landing at Providence. And we
have concluded that Goldstein would not have assumed that risk.
Another aspect of pilot error could have been a faulty execution of
the attempted landing. Rather clearly, Goldstein would not have
assumed that risk. Knowing that Chartier was qualified to fly and
to land in adverse weather (and knowing that Chartier had been
his instructor), Goldstein could not be said to have acquiesced in
the known danger of a carelessly executed landing. That leaves
mechanical defect reasonably discoverable by the operator and
that, in turn, points to the lagging altimeter as a likely cause of the
crash. Could Goldstein be said to have assumed that risk? Since he
could not have been aware of that mechanical defect until the
plane was in the air and "start[ing] back to Providence,"5 Goldstein's only alternative to remaining in the plane, once aware of the
defect, would have been to bail out. Obviously, in those circumstances, his decision to remain in the plane would hardly constitute a voluntary acquiescence in a known danger. So, of the likely
causes of the crash-the decision to fly in the adverse weather, the
decision to attempt to land at Providence, the execution of the
landing attempt at Providence, and the faulty altimeter-Goldstein could be said to have assumed only the first risk.
Here's how the trial court instructed the jury with regard to assumption of the risk:
The defense of assumption of risk is in fact quite narrowly confined and
restricted by two requirements. First; that the plaintiff . . . must know the
risk and must understand the risk he is incurring, and second; that his

50.

Id.
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choice to incur it must be entirely free and voluntary. . . . In its simplest
and primary sense, assumption of risk means that the plaintiff, in advance,
has expressly given his consent to relieve the defendant of an obligation of
conduct toward him, and to take his chances of injury from a known risk
arising from what the defendant is to do or to leave undone."

That's a pretty good general description of the assumption of the
risk defense. But here's how the court's instructions applied that
general description to the particular case:
You are instructed that a person who takes an airplane ride as a guest of
the pilot, and in this case it may be said for pleasure since it was for his own
purposes - he assumes all ordinary risks incident to the undertaking, ex52
cept, however, the negligence of the pilot.

Despite the "narrowly confined ' 5 definition of assumption of the
risk in the first paragraph of the excerpt, the instruction, as applied to the actual case in the second paragraph, would appear to
have permitted the jury to find that Goldstein had assumed the
risk of the faulty altimeter. We have concluded that there could
have been no voluntary acquiescence in that danger by Goldstein
since, at the time he first became aware of that risk, he was airborne and being flown to the intended landing site. The trial
court's instructions, although dealing with pilot error and excluding that likely cause from the assumption of risk defense, seem to
have overlooked mechanical defect reasonably discoverable by the
operator and, because of that oversight, failed to exclude that
likely cause from the assumption of risk defense. How could the
First Circuit have affirmed the judgment for defendant?
The court found that the
charge was appropriate to the facts of this case, where decedent was not an
ignorant passenger who could not be charged with consent simply because
he knew the weather was poor, but was . . . one whom the jury could find
was a fully informed joint venturer who could be found to have known that
there were certain risks.54

And, in denying plaintiff's petition for rehearing, the court wrote,
"When what the jury could have found to be joint venturers
learned, for example, that there was trouble with the altimeter,
this would seem anything but reassuring in an instrument flight." 55
Those conclusions are troubling for a couple of reasons. First, it's
51.
52.
53.
54.
55.

Id. at 900 n.2.
Id. at
Id. at
Id. at
Id. at

900-01 n.2. (emphasis added).
900 n.2.
900-01 (emphasis added).
902.
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difficult to accept the court's characterization of Goldstein as a
joint venturer. A classic definition of joint venturers, couched in
terms of a motor vehicle, is particularly illuminating:
The prevailing view is that a joint enterprise requires something, beyond
the mere association of the parties for a common end, to show a mutual
"right of control" over the operation of the vehicle - or in,
other words, an
equal right in the passenger to be heard as to the manner in which it is
driven. It is not the fact that he does or does not give directions which is
important in itself, but rather the understanding between the parties that
he has the right to have his wishes respected, to the same extent as the
driver. In the absence of circumstances indicating such an understanding, it
has been held that companions on a pleasure trip, . . . although they may
have a common purpose in the ride, are not engaged in a joint enterprise.
Nor, of course, is the fact that the passenger has requested the driver to
make the trip for his benefit sufficient to establish such a right of control."6

Transcribing that language from motor vehicle to airplane, and applying it to Krause, it is apparent that Goldstein was not a joint
venturer. Goldstein was not qualified to fly in such weather at all,
much less entitled to direct Chartier's conduct.
The second problem with the court's language arises out of the
conclusion that "learn[ing] . . .that there was trouble with the altimeter. . . would seem anything but reassuring in an instrument
flight. '57 The implication of that language would seem to be that,
once Goldstein learned of the faulty altimeter, he had two legal
options: bail out or be found to have assumed that risk. That
would hardly seem to be a voluntary acquiescence in a known
danger.
While the First Circuit was sensitive enough to realize that
plaintiff's invocation of res ipsa loquitur did not automatically and
completely preclude the defense of assumption of the risk, the
court's language and conclusion suggest a certain insensitivity in
determining precisely to what extent and toward what risks that
defense should have been deemed applicable. I am inclined to
think that, at least in part, that insensitivity may have arisen out
of the court's failure to consider the policy reasons underlying the
application of res ipsa to an airplane crash, and to analyze those
considerations in light of the precise facts before the court. Had
the court engaged in such a process, I believe it may have identified the same likely causes of the crash as we have, distinguishing
pilot error and mechanical defect reasonably discoverable by the
56.
57.

PaossER & KEETON ON TORTS 519-20 (footnotes omitted).
406 F.2d at 902.
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operator, and limited the assumption of the risk defense as we
have, excluding both pilot error and mechanical defect reasonably
discoverable by the operator from its application. It may well have
been the absence of such a judicial process that led the court to its
seemingly awkward conclusions that Goldstein had been a joint
venturer and had voluntarily acquiesced in the danger of a faulty
altimeter.
The Single Motor Vehicle Crash
In Johnson v. Foster, plaintiff brought a wrongful death action
against defendant. Plaintiff's decedent, Betty Jean Brown, had
been riding as a passenger in an automobile operated by defend59
ant's decedent, Alice Birdsong Mitchell.
About 8:00 a.m. on April 23, 1965, Mrs. Alice Birdsong Mitchell, as was
her custom, left her residence located about five miles south of Clarksdale,
Mississippi, on county Road D-36 in the family car to take her three children to school in Clarksdale. She delivered the children at their school and,
as was also her custom, picked up her maid, Betty Jean Jones Brown, and
started back home driving southward on County Road D-36 . .. The
asphalt pavement of this road is about thirty feet wide, and in good condition, with four foot shoulders on each side of the pavement. The weather
was clear and dry and the sun shining.
About one and one-half miles from Clarksdale on a straight and level
stretch of Highway 36, the automobile driven by Mrs. Mitchell with Betty
Jean Jones Brown sitting on the front seat with her, left the right side of
the highway, crossed over the left side of the highway, went down a rather
steep embankment into a ditch, dragged along the ditch for approximately
ten yards and then struck with great force a steel culvert embedded in a
roadway to a field on the east side of the highway. 0

Both women were killed in the crash. The car, a "1964 Chevrolet
four-door Impala was sold new to the Mitchells in late 1964 and
. . . had about 15,000 to 17,000 miles on it." 1 "[N]o other vehicle,
' 62
person or object was involved.
The trial court, concluding that plaintiff's case-in-chief was legally sufficient through res ipsa loquitur, denied defendant's motion for directed verdict.68 In the defense case, no specific cause of
the crash was evidenced. At the close of all of the evidence, the
58.
59.
60.
61.
62.
63.

202
202
202
202
202
202

So.2d
So.2d
So.2d
So.2d
So.2d
So.2d

520 (Miss. 1967).
at 521.
at 521-22.
at 522.
at 523.
at 530 (Patterson, J., dissenting).
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trial court denied the plaintiff's motion for a directed verdict and
gave the case to the jury. 64 The jury returned a verdict for the defendant, upon which judgment was entered. On appeal, plaintiff
asserted that the trial court had erred in refusing to direct a verdict for plaintiff;65 defendant argued that the trial court had erred
in finding the plaintiff's case legally sufficient through res ipsa
loquitur.6 6

The majority opinion concluded that the court below had not
erred in finding res ipsa applicable to plaintiff's case and in giving
the case to the jury.6 7 The dissenting opinion concluded that res
ipsa loquitur was not applicable to the plaintiff's case-in-chief and
that, therefore, the trial court had erred in denying defendant's
motion for directed verdict.6 8 Which conclusion is the more
appropriate?
If we were to identify the likely causes of a single vehicle crash,
they probably would be: (1) weather and road conditions, (2)
driver error, and (3) mechanical defect. The facts of Johnson
would seem to eliminate weather and road conditions as a likely
cause. The event "occurred . . . on a paved and straight high-

way" 9 while "[tihe weather was clear and dry." 70 That leaves as
likely causes driver error and mechanical defect. By definition,
driver error would impute negligence to the driver. But how about
mechanical defect?
Presumably, mechanical defect could be divided into two categories: mechanical defects which were reasonably discoverable by the
operator and mechanical defects which were not reasonably discoverable by the operator. Obviously, the first category would impute
negligence to the operator. If the crash was occasioned by a
mechanical defect reasonably discoverable by the operator, the operator would have been negligent in failing to have discovered the
defect and in failing to have the defect corrected or in using the
64. 202 So.2d at 521.
65. 202 So.2d at 523.
66. 202 So.2d at 530 (Patterson, J.,dissenting). Since "the jury returned a verdict for
defendant and the [trial] court entered a judgment thereon," 202 So.2d at 521, defendant's
argument on appeal that the trial court should have granted defendant's motion for directed
verdict was in effect a protective cross-appeal. Ultimately, the Supreme Court of Mississippi, finding that the trial court had committed reversible error in instructing the jury, 202
So.2d at 527, reversed and remanded for a new trial.
67. 202 So.2d at 525.
68. 202 So.2d at 528. Neither the majority nor the dissent found that plaintiff had
been entitled to a directed verdict.
69. 202 So.2d at 523.
70. 202 So.2d at 522.
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car without having had the defect corrected. Equally clearly, the
second category, mechanical defect not reasonably discoverable,
would impute no negligence to the operator. In holding that res
ipsa loquitur applied to plaintiff's case-in-chief, the trial court and
the majority of the appellate court must have concluded, at least
tacitly, that mechanical defect reasonably discoverable was not a
likely cause of the crash. Is that an appropriate conclusion?
In our discussion of airplane crashes, we concluded that, given
the high probability of fatal consequences resulting from an airplane crash, it would seem appropriate, for the limited purpose of
ruling on the legal sufficiency of plaintiff's case, to impose on the
defendant a rather demanding duty of inspection and maintenance. Imposing such a duty on the defendant, one could conclude
that a mechanical defect serious enough to cause a plane crash is
not likely to have been not reasonably discoverable by the plane
operator. Would a similar approach be appropriate with regard to
a motor vehicle operator? Notwithstanding the fact that both the
passenger and driver died in the crash in Johnson, it would seem
unrealistic to say that there is a similar high probability of fatal
consequences resulting from single motor vehicle crashes as exists
with single airplane crashes. Moreover, few would be likely to acquiesce in the conclusion that the same duty of inspection and
maintenance imposed on the airplane operator should be imposed
on the automobile operator, even for the limited purpose of ruling
on the legal sufficiency of plaintiff's case-in-chief. In addition, the
plethora of product liability actions brought against motor vehicle
manufacturers and asserting design, manufacturing, and marketing
defects not reasonably discoverable or correctable by the operator
would imply that mechanical defects not reasonably discoverable
by the driver may be a likely cause of single vehicle crashes. All of
that suggests that perhaps the trial court and the majority of the
appellate court in Johnson may have been wrong in concluding
that plaintiff's case was legally sufficient through res ipsa loquitur.
After all, if mechanical defect not reasonably discoverable by the
operator was a likely case of the crash, it would not be possible to
conclude that the event that occurred was one not likely to have
occurred absent negligence on the part of the driver.
Before converting that suggestion into decision, however, it
might be helpful to examine more precisely the likely causes of single motor vehicle crashes. In "in-depth investigations of 609 single
vehicle accidents in Dade County, Florida, and police reported
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data on all County accidents during the study period, '7 1 it was determined that "the total number
of identified accident causation factors consisted of [2663] . . .
Of that total, "1359 [or]
51.0%"'73 were "Human," "1097 [or] 41.2%"' 7 were "Environmental 7 8 and only "207 [or] 7.8% '' 71 were "Vehicular '77 "causal factors."'78 Environmental causal factors consisted of weather and
road conditions. 7" Those figures tend to demonstrate rather dramatically that driver error and weather and road conditions are the
two likely causes of single vehicle accidents. While mechanical defects, whether reasonably discoverable or not, are possible causes,
their low statistical incidence seems to indicate that they are not
likely causes. In Johnson, the evidence presented efficiently negated weather and road conditions as a likely cause of the crash.
Consequently, the sole remaining likely cause, driver error, would
indeed impute negligence to defendant's decedent. Apparently, the
conclusion achieved by the trial court and the majority opinion of
the appellate court was correct. Clearly, the driver had exclusive
control of the injury-producing instrumentality, the car, and the
event that occurred, the crash, is one not likely to have occurred
absent negligence. Still, it would have been reassuring if either or
both of those judicial opinions had offered some empirical basis to
support their seemingly intuitive conclusions that the crash was
not likely to have occurred absent negligence. In fact, if such an
empirical basis had been offered, it is possible that the dissenting
opinion, rejecting res ipsa loquitur and about equally intuitive,
might not have been written.
The dissenting opinion emphasized that whether or not res ipsa
should be applied to a single vehicle crash should be determined
by "the facts and circumstances of the individual case without the
persuasion of a general statement as in the majority opinion that
the doctrine of res ipsa loquitur has been applied in a number of
cases from other states where the circumstances of the accident,
71. Kurucz, Morrow, Fogarty, Janiecek & Klapper, University of Miami, National
Highway Traffic Administration, Department of Transportation, Single Vehicle Accident
Study i (1977) (hereinafter cited as DOT Study with appropriate page reference).
72. DOT Study 5-30.
73. Id.
74. Id.
75. Id.
76. Id.
77. Id.
78. Id.
79. Id. at 5-32, 5-33.
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caused by a motor vehicle leaving the road, remained unexplained."8 0 Of course, it would be most desirable if the applicability of res ipsa could be determined exclusively from the facts of the
particular case. And, indeed, to some extent the majority opinion
did just that: based on the particular evidence presented, the majority was able to eliminate weather and road conditions as a likely
cause of the crash. As between driver error and mechanical defect,
whether or not reasonably discoverable, however, the evidence in
the particular case simply provided no significant insight. The reaction of the dissent was to conclude, therefore, that "heart failure,
a fainting spell, other physical impairments, or mechanical defects
of the automobile" 8' were as likely as driver error. It seems to me
that that approach, carried to its "logical" conclusion, would reject
res ipsa loquitur in practically every case in which its potential application was most essential. If the plaintiff were required to present specific evidence that defendant's negligence was the likely
cause of the injury-producing event, thus negating other benign
causes, res ipsa loquitur would become virtually identical to a case
in which plaintiff is able to present direct evidence of negligence.
In those cases in which the plaintiff, through no fault of his own, is
unable to present such direct evidence, res ipsa would be rejected.
Clearly, that approach would destroy the legitimate efficacy of res
ipsa loquitur. It seems to me to make far better sense to conclude
that, where plaintiff is unable to present direct evidence of defendant's negligence, if plaintiff's specific evidence plus either the common experience of mankind (presumably an appropriate object of
judicial notice) or a statistical basis such as that noted above lead
to the conclusions that (1) defendant had exclusive control of the
injury-producing instrumentality and (2) the event that occurred
was not likely to have occurred absent negligence, plaintiff's case
should be deemed legally sufficient through res ipsa loquitur.
That conclusion, in turn, leads to another question about Johnson. We have noted that the majority and dissenting opinions were
about equally intuitive in arriving at their diverse conclusions. We
have noted, too, that the statistical information noted above would
seem to provide persuasive support for the majority's conclusion.
Yet, such statistical information was not offered.8 2 Should that
80. 202 So.2d at 528.
81. 202 So.2d at 528.
82. Since the case was decided in 1967 and the DOT Study was reported in 1977, the
Study results were not available to counsel or the court in the Johnson case. The discussion
in the text following note 82 assumes hypothetically the availability of the Study results for
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failure (here attributed to the plaintiff, for the sake of discussion)
be deemed fatal to the plaintiff's res ipsa loquitur case?
One way to approach that question would be to determine if
such statistical information would have been an appropriate object
of judicial notice. If judicial notice would have been appropriate,
the majority could have noticed such statistical information
whether or not requested to do so by the plaintiff and even at the
appellate level. 83 Assuming the propriety of such judicial notice,
the majority could have utilized such statistical information even
absent its introduction by the plaintiff, and plaintiff's failure to
introduce such information would not be deemed fatal to the
sought after res ipsa loquitur characterization. On the other hand,
if the statistical information were not an appropriate object of judicial notice, and assuming that without it the court could not
properly have applied the res ipsa characterization, plaintiff's failure to have presented such information could be viewed as a fatal
defect. In determining whether or not the statistical information
would have been an appropriate object of judicial notice, let's utilize Federal Rule of Evidence 201.84
Subsection (a) of the Rule states that "[tihis rule governs only
judicial notice of adjudicative facts."8 5 Subsection (b) provides
that: "A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot
reasonably be questioned." 8 Assuming arguendo that the statistical information is an "adjudicative fact," does it satisfy either (1)
or (2) of subsection (b)? Rather clearly, it does not satisfy (1). It
would be extraordinary if the results of the investigation into the
cause of single vehicle accidents were "generally known within the
territorial jurisdiction of the trial court" 87 that heard the Johnson
the purpose of determining how the court and counsel should treat such Study results.
83. See, e.g., Federal Rule of Evidence 201; the Federal Rules of Evidence and annotations thereto may be found at 28 U.S.C.A. Federal Rules of Evidence (1984) (hereinafter
cited as FED. R. EvID. with reference to appropriate section): "A court may take judicial
notice, whether requested or not. . . . Judicial notice may be taken at any stage of the
proceeding." FED. R. EVID. 201(c) and (f).
84. See supra note 83.
85. FED. R. EVID. 201(a).

86.

FED.

R. EVID. 201(b).

87. FED. R. EVID. 201(b)(1). The unlikelihood noted in the text would be enhanced by
the fact that the DOT Study involved single vehicle accidents in Dade County, Florida,
DOT Study i, and the incident in Johnson occurred near Clarksdale, Mississippi. 202 So.2d
at 522.
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case. How about (2)? That's a little more difficult to resolve. Given
the originator of the investigation, the purposes of the investigation, the means by which the investigation was conducted, and the
institution which conducted the investigation, 8 it might be tempting to conclude that the investigation results "cannot reasonably
be questioned." 89 Yet, Galileo's thirty-magnification telescope90
corroborated Copernicus' Revolution of the Heavenly Orbs 1 and,
in the process, destroyed the centuries-old Ptolemaic view that
Earth, not the sun, was the center of our universe. 2 And even
some of Newton's Principia" had to yield to Einstein's theories
and their subsequent corroboration. 4 Consequently, it's difficult to
88. See supra note 71.
89. FED. R. EVID. 201(b)(2).
90. J. BRONOWSKI, THE ASCENT OF MAN 204 (1973):
[Galileo] stepped up the magnification of the telescope to thirty, and he turned it on
the stars. In that way he really did for the first time what we think of as practical
science: build the apparatus, do the experiment, publish the results. And that he did
between September of 1609 and March of 1610, when he published in Venice the
splendid book Sidereus Nuncius, The Starry Messenger.
91. Id. at 197: "By 1543, near seventy, Copernicus had finally braced himself to publish his mathematical description of the heavens, what he called De Revolutionibus Orbium
Coelestium, The Revolution of the Heavenly Orbs, as a single system moving round the
sun."
92. Id. at 204: "[W]hat Galileo saw in the sky, and revealed to everyone who was willing to look, was that the Ptolemaic heaven simply would not work. Copernicus' powerful
guess had been right, and now stood open and revealed."
93. Id. at 233:
It took three years, from 1684 to 1687, before Newton wrote out the proof, and it
came out as long as-well, in full, as long as the Principia...
As a system of the world, of course, it was sensational from the moment it was published. It is a marvellous description of the world subsumed under a single set of laws.
94. Id. at 249:
[T]his is an altogether different picture of the world from that which Newton had.
For Newton, time and space formed an absolute framework, within which the material events of the world ran their course in imperturbable order. His is a God's eye
view of the world: it looks the same to every observer, wherever he is and however he
travels. By contrast, Einstein's is a man's eye view, in which what you see and what I
see is relative to each of us, that is, to our place and speed. And this relativity cannot
be removed.
Id. at 254, 255:
[Subsequently] came the confirmation of Einstein's early work, and the harvest of his
predictions. In 1915 he predicted, in the General Theory of Relativity, that the gravitational field near the sun would cause a glancing ray of light to bend inwards-like a
distortion of space. Two expeditions sent by the Royal Society to Brazil and the west
coast of Africa tested the prediction during the eclipse on 29 May 1919. To Arthur
Eddington, who was in charge of the Africa expedition, his first measurement of the
photographs taken there always stayed in his memory as the greatest moment in his
life. Fellows of the Royal Society rushed the news to one another; Eddington by telegram to the mathematician Littlewood, and Littlewood in a hasty note to Bertrand
Russell,
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assert that the investigation results cannot reasonably be questioned. Moreover, those results came from an investigation conducted in a county and state different from the county and state in
which the single vehicle crash in Johnson occurred."5 Conceivably,
a similar investigation in the latter county and state could produce
somewhat different results. Consequently, still assuming that the
investigation results constitute adjudicative facts, they would seem
not to be an appropriate object of judicial notice.
But should those results be characterized as adjudicative facts?
The Advisory Committee Note to Federal Rule of Evidence 201(a)
contrasts "adjudicative facts""' with "legislative facts."9 7 Drawing
on the work of Professor Kenneth Davis (originator of the phrase
"legislative facts"), 9" the Note states that:
Adjudicative facts are simply the facts of the particular case. Legislative
facts, on the other hand, are those which have relevance to legal reasoning
and the lawmaking process, whether in the formulation of a legal principle
or ruling by a judge or court or in the enactment of a legislative body...
The usual method of establishing adjudicative facts is through the introduction of evidence, ordinarily consisting of the testimony of witnesses...
Legislative facts are quite different. As Professor Davis says:
"My opinion is that judge-made law would stop growing if judges, in
thinking about questions of law and policy, are forbidden to take into account the facts they believe, as distinguished from facts which are 'clearly
...within the domain of the indisputable.' Facts most needed in thinking
about difficult problems of law and policy have a way of being outside the
domain of the clearly indisputable." A System of Judicial Notice Based on
Fairness and Convenience, [in Perspectives of Law] at 82 [1964].99

It could be asserted that the statistical information indicating that
Dear Russell:
Einstein's theory is completely confirmed. The predicted displacement was 1" • 72
and the observed 1" * 75 ± .06.
Yours,
J.E.L.
Relativity was a fact, in the special theory and the general. E = mc2 was confirmed
in time, of course. Even the point about clocks running slow was singled out at last by
an inexorabloe fate ....
Einstein died in 1955, fifty years after the great 1905 paper.
But by then one could measure time to a thousand millionth of a second. And therefore it was possible to look at that odd proposal to 'think of two men on earth, one at
the North Pole and one at the Equator. The one at the Equator is going round faster
than the one at the North Pole; therefore his watch will lose.' And that is just as it
turned out.
95. See supra note 87.
96. FED. R. EVID. 201(a) advisory committee note.
97. Id.
98. Id.
99. Id.
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driver error and weather and road conditions were the likely causes
of single vehicle accidents constituted "legislative facts." If that assertion were accepted, the court would be free to consider that statistical information even if the disjunctive requirements of Rule
201(b)(1) and (2) were not satisfied. Indeed, if the characterization
of "legislative facts" were accepted, the court would be free to assume that driver error and weather and road conditions were the
only likely causes of single vehicle crashes, absent any traditional
evidence so indicating. Should that characterization be accepted?
I find that question a very close one. Suggesting the propriety of
that characterization is the fact that the court is attempting to
identify the likely causes of single vehicle crashes in the process of
100
"thinking about [a] difficult problem[] of law and policy":
whether res ipsa loquitur should be deemed applicable to a single
vehicle crash. As we have noted, in answering the two mechanical
questions relevant to determining the applicability of res ipsa loquitur, courts are required to resolve, explicitly or tacitly, some
difficult underlying policy considerations. "Contemporary practice
indicates that judges in their opinions should render explicit their
policy-judgments and factual grounds therefor."1 1 Certainly that
explicit consideration and resolution are more likely to occur if the
100. Id.
101. MCCORMICK ON EVIDENCE 928 (E. Cleary 3d ed. 1984). More fully stated, this is
the language found, id. at 928-30, under the heading of "Legislative" Facts:
It is conventional wisdom today to observe that judges not only are charged to find
what the law is, but must regularly make new law when deciding upon the constitutional validity of a statute, interpreting a statute, or extending or restricting a common law rule. The very nature of the judicial process necessitates that judges be
guided, as legislators are, by considerations of expediency and public policy. They
must in the nature of things, act either upon knowledge already possessed or upon
assumptions, or upon investigation of the pertinent general facts, social, economic,
political, or scientific. An older tradition once prescribed that judges should rationalize their result solely in terms of analogy to old doctrines leaving the considerations
of expediency unstated. Contemporary practice indicates that judges in their opinions
should render explicit their policy-judgments and the factual grounds therefor. These
latter have been helpfully classed as "legislative facts," as contrasted with the "adjudicative facts" which are historical facts pertaining to the incidents which give rise to
lawsuits ....
Thus it is that, in practice, the legislative facts upon which judges rule when performing their lawmaking function are not indisputable. At the same time, cognizant of the
fact that his decision as lawmaker can affect the public at large, in contradistinction
to most rulings at trials which affect only the parties themselves, a judge is not likely
to rely for his data only upon what opposing counsel tender him. Obviously enough,
therefore, legislative facts tend to be the most elusive facts when it comes to propounding a codified system of judicial notice.
(Footnotes omitted.)
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court is free to consider statistical information of the sort under
consideration, or even to engage in analogous assumptions absent
such information, even without satisfaction of either of the requirements of Rule 201(b)(1) and (2). Moreover, attempting to
identify the likely causes of single vehicle crashes would seem to
"have relevance to legal reasoning and the lawmaking process...
in the formulation of a legal principle":102 whether res ipsa loquitur
should be deemed applicable to single vehicle crashes. Judicial
utilization of such statistical information as "legislative facts" is
likely to enhance the accuracy and legitimacy of the legal principle
formulated beyond that level likely to result from a wholly intuitive, unenlightened judicial opinion.
On the other hand, the reason for the court's effort at identifying
the likely causes of single vehicle accidents is to determine the legal sufficiency of the particular case before the court. That suggests that the effort is directed toward "the facts of the particular
case,"' 103 and that, in turn, would imply that the effort involves adjudicative facts. Moreover, it could be said that, in attempting to
identify the likely causes of single vehicle crashes, the court is
dealing with facts "which relate to the parties."' 4 "When a court
• . . finds facts concerning the immediate parties-who did what,
where, when, how and with what motive or intent-the court...
is performing an adjudicative function, and the facts are conveniently called adjudicative facts."' 0 5
Well, which is the more appropriate characterization of the
court's effort to identify the likely causes of single vehicle crashes,
utilization of legislative facts or adjudicative facts? I am inclined
to favor the former characterization, for a couple of reasons.
First, in a case like Johnson, the court, after receiving all of the
specific evidence as to "who did what, where, when [and] how,"' 10 6
is unable to determine the precise cause of the crash. That's the
very reason for plaintiff's invocation of res ipsa loquitur. In determining the applicability of res ipsa, the court must answer this
question: Is the event that occurred one not likely to have occurred
absent negligence? That compels the court to attempt to determine the likely causes of single vehicle crashes generally. And that
generality, in turn, necessarily broadens the court's inquiry beyond
102.
103.
104.
105.
106.

FED. R. EVID. 201(a) advisory committee note.
Id.
Id.
Id.
Id.
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the specific evidence presented in the case. That suggests that statistical information such as that being considered here should be
characterized as legislative facts and utilized by the court.
Second (and for me even more critical), is this language of Professor Davis: "My opinion is that judge-made law would stop growing if judges, in thinking about questions of law and policy, were
forbidden to take into account the facts they believe. 10 7 Res ipsa
loquitur is a "judge-made"1 0 8 conclusion of the legal sufficiency of
the negligence aspect of a plaintiff's case. Determining its applicability to a particular case is a judicial function. Performing that
function requires resolution of underlying policy considerations.
Resolving those considerations could become nearly impossible or
irrational if the court could not indulge in assumption. Suppose,
for example, that the study of single vehicle accidents had never
been undertaken. Would that preclude the court from indulging in
assumptions about the likely causes of single vehicle crashes? I
think not. If the court were so precluded, how could it possibly
make anything approaching a rational determination of the applicability of res ipsa loquitur? And with the availability and judicial
utilization of the statistical information (as legislative facts), the
court's determination of the applicability of res ipsa loquitur is
likely to achieve an enhanced level of rationality.
For me, the court's effort to identify the likely causes of single
vehicle crashes is analogous to the effort of the court in Larson to
determine whether defendant hotel had exclusive control over the
injury-producing chair and whether the event was unlikely to have
occurred absent negligence. The Larson court, explicitly identifying the underlying policy considerations, concluded that to impose
on the hotel the duty of control would be unrealistic economically
and inherently inimical to the operation of a hotel. In arriving at
those conclusions, the court utilized its own assumptions with regard to economic and social feasibility. Such assumptions, lacking
an evidentiary basis, presumably constituted legislative facts. Similarly in Johnson, the court's effort to determine whether to impose
on defendant's decedent (the driver) the duty to control the injury-producing instrumentality (the car) was based on certain assumptions entertained by the court. Complementing those assumptions by the results of the study into the causes of single vehicle
accidents should not be deemed to convert those assumptions from
107. Id.
108. Id.

Duquesne Law Review

Vol. 25:387

legislative into adjudicative facts. Consequently, I am inclined toward the conclusion that the Johnson court would have been free
to consider the study results as part of the legislative facts necessary to determine the applicability of res ipsa loquitur, even
though such results had not been offered in evidence by the plaintiff and even if those results were not an appropriate object of judicial notice.
But let's consider the alternative. Suppose the study results were
characterized as adjudicative facts. Bearing in mind that plaintiff
did not offer the results in evidence, and assuming they would not
have been a proper object of judicial notice, would the court have
been compelled to conclude that res ipsa was not applicable to
plaintiff's case? I think not. Even absent the study results, the
court would have been free (indeed, may have been compelled) to
indulge in certain assumptions about the likely causes of single vehicle crashes. Since the specific evidence tended to negate weather
and road conditions as a likely cause, the court was required to
attempt to identify other likely causes. Relying entirely on judicial
intuition, the court would have been free to assume that driver error was a likely cause and that mechanical defect, whether or not
reasonably discoverable, was not such a likely cause. As we have
noted, absent the study results, the court's determination of
whether mechanical defect not reasonably discoverable was a likely
cause would have been considerably more difficult. (Indeed, it was
the wholly intuitive nature of that determination that seems to
have divided the majority and the dissent.) Still, such a determination would have been required. That combination of specific evidence and judicial assumptions could lead to the conclusion that
the only likely cause of the single vehicle crash that occurred was
one imputing negligence to the driver. Therefore, plaintiff's case
could have been legally sufficient through res ipsa loquitur.
Apparently, then, whether the study results are characterized as
legislative facts (and considered by the court) or as adjudicative
facts (and not noticed by the court), the court in Johnson would
have been free to apply res ipsa loquitur to the plaintiff's case. Accepting the characterization of the study results as legislative facts,
however, would seem to facilitate significantly the court's ultimate
determination of the applicability of res ipsa loquitur and even dissuade the court from concluding, apparently erroneously, that
mechanical defect not reasonably discoverable was a likely cause of
the crash. For courts, the moral seems clear: seek out legislative
facts which will complement and illuminate those judicial assump-
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tions necessary to determine whether res ipsa is or is not applicable to a particular case. And, who knows, perhaps the court's seeking and finding such legislative facts may deter the court from
indulging in assumptions that run counter to such available legislative facts.
For counsel on both sides, the moral is related but somewhat
distinguishable. For plaintiff's counsel in Johnson, had the study
results been available, presenting them to the court would have facilitated the desired judicial conclusion: plaintiff's case was legally
sufficient through res ipsa loquitur. Moreover, for plaintiff's counsel, it. may have been wise to offer the study results in evidence.
That way, the close question of whether the results were legislative
or adjudicative facts might have been mooted. Assuming the results were admitted in evidence,10 9 the court, compelled to deter109. The admissibility in evidence of the study results would, in itself, be a close question. Using the Federal Rules of Evidence for guidance, we would be led to Rule 803(8).
That rule provides in part that "[riecords, reports, statements, or data compilations, in any
form, of public offices or agencies, setting forth . . . factual findings resulting from an investigation made pursuant to authority granted by law [shall be admissible), unless the sources
of information or other circumstances indicate lack of trustworthiness." FED. R. EVID.
803(8)(C). The first question would be whether the DOT Study should be considered the
report of a public agency. Although the study was conducted by university personnel, it was
done under the aegis of the National Highway Traffic Safety Administrator of the Department of Transportation. See supra note 71. Given that sponsorship, I would be inclined to
characterize the study as the report of a public agency. Cf. Wetherill v. University of Chicago, 518 F. Supp. 1387 (N.D. Ill. 1981) (court considered treating report of task force comprised of private citizens acting pursuant to appointment by Surgeon General who, in turn,
was acting pursuant to authority granted by the Secretary of the then Department of
Health, Education and Welfare, as report of public agency; court ultimately rejected report
because (1) it was not based on factual findings and (2) task force members had pre-existing
positions with regard to subject of report). Here, unlike Wetherill, there is no reason to
suppose that those who conducted the study for the Department of Transportation had preexisting positions regarding the subject of the study. And, here, the study clearly was based
on factual findings. But did the study results go beyond factual findings? The study identifies 2663 single vehicle accident causation factors. See text at note 72. Does the identification of causation factors go beyond the "factual findings" admissible under Rule 803(8)(C)
and achieve the level of legal conclusions, presumably inadmissible under the rule? I don't
think so. Rather, I would think, the identification of causation factors constituted simply a
series of factual findings achieved by those investigating the accidents. Perhaps the single
most serious obstacle to the admissibility of the study results would be the fact that the
study was conducted in Dade County, Florida, and the accident in Johnson occurred near
Clarksdale, Mississippi. See supra note 87. Presumably, opposing counsel would argue that,
for that reason, the study results were irrelevant. The Federal Rules of Evidence define
"relevant evidence" as "evidence having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than it
would be without the evidence." FED. R. EVID. 401. Do the study results fall within that
definition? I think the question is a very close one, but I would be inclined to conclude that
the study results are relevant. There may be some corroboration for that conclusion in the
Advisory Committee's Note to Rule 401:
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mine the applicability of res ipsa, could utilize the results even assuming they constituted adjudicative facts and were not an
appropriate object of judicial notice. For counsel for defendant, the
moral seems equally clear. Seek out and offer in evidence any contrary study results that would imply the inapplicability of res ipsa
loquitur. For example, if they existed, study results indicating a
likely cause of single vehicle crashes was mechanical defect not
reasonably discoverable by the driver would make it considerably
more difficult for the court to apply res ipsa. Such results would
identify a likely cause which imputed no culpability to the driver.
With such results, it would be extremely difficult for the court to
conclude that the event that occurred was unlikely to have occurred absent negligence.
Treating such study results as legislative facts would seem to
serve the desirable function of providing the court with helpful information to complement the court's assumptions with regard to
the likely causes of single vehicle crashes, whether or not such results were offered in evidence and whether or not they constituted
an appropriate object of judicial notice. Encouraging counsel on
both sides to seek out and offer in evidence such study results
would serve the same desirable function.
Is there an inherent inconsistency in characterizing such study
results as legislative facts (an admittedly close call) and simultaneously encouraging counsel to offer such study results in evidence? I
don't think so. Even viewed as a matter of pure logic, it seems rational to conclude that such results are both an integral part of the
necessary assumptions to be made by the court in determining the
applicability of res ipsa loquitur and legitimate pieces of evidence
which could influence the court's assumptions in one direction or
Relevancy is not an inherent characteristic of any item of evidence but exists only as
a relation between an item of evidence and a matter properly provable in the case.
Does the item of evidence tend to prove the matter sought to be proved? Whether the
relationship exists depends upon principles evolved by experience or science, applied
logically to the situation at hand. . . . The rule summarizes this relationship as a
"tendency to make the existence" of the fact to be proved "more probable or less
probable." Compare Uniform Rule 1(2) which states the crux of relevancy as "a tendency in reason," thus perhaps emphasizing unduly the logical process and ignoring
the need to draw upon experience or science to validate the general principle upon
which relevancy in a particular situation depends.
FED. R. EvID. 401 advisory committee note. I would think that in Johnson the study results
would have a tendency to make it more probable that the accident was attributable to
driver error and that that effect would be helpful to both trial court (in ruling on legal
sufficiency) and jury (in deciding whether to accept or reject the permissible inference of
negligence).
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the other. Beyond pure logic, as already noted, treating the study
results as both legislative facts and potentially admissible evidence
would serve the desirable and practical function of affording the
court the greatest insight possible in determining the applicability
of res ipsa loquitur.
That is not to say, however, that the study results considered by
the court exclusively as legislative facts and the study results offered and received as evidence should be treated in the same manner. The former, considered by the court as legislative facts, should
not be made available to the jury. The latter, admitted in evidence,
of course should be considered by the jury. That difference in
treatment requires some elaboration and justification. If the trial
court, compelled to rule on defendant's motion for directed verdict
at the close of plaintiff's case-in-chief and, therefore, compelled to
determine the applicability of res ipsa loquitur, indulges in certain
assumptions about the likely causes of single vehicle crashes (with
or without the study results), those assumptions not having an evidentiary basis should not go to the jury, even though the case ultimately does. If the study results are received in evidence, they will
have been heard and perhaps seen by the jury. Should the case
ultimately go to the jury, those study results, having been received
in evidence, should be treated by the jury just as all the other evidence will be treated by the jury.
I confess to some personal discomfiture over having the court
consider matter for the purpose of ruling on legal sufficiency and
not having that matter shared with the jury, given an affirmative
ruling on legal sufficiency. Generally, I believe that the court
should share with the jury as much as is feasible of the court's
considerations in ruling on legal sufficiency, to assist the jury in
making its ultimate determinations.11 0 Yet that part of the court's
110. See, e.g., Seidelson, Some Reflections on Proximate Cause, 19 DuQ. L. REV. 1, 3942 (1980) (footnotes omitted):
Obviously, in each case in which the court concludes that a reasonable jury could
resolve the proximate cause issue either way, the motion for directed verdict should
be denied. It seems fair to assume, therefore, that juries, more often than judges, will
be charged with the responsibility of making the dispositive determination of proximate cause issues. Yet, all too frequently, judicial instructions to juries required to
resolve proximate cause issues offer little more than the terseness found in a legal
dictionary.
One could assert, of course, that once the court has found the plaintiff's case legally
sufficient in terms of the basic purpose of the proximate cause requirement and those
factors intimately related to that purpose, there is no compelling need to instruct the
jury on that reason and those factors. By concluding that a reasonable jury could
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consideration which consists of legislative facts, assumptions not
resting on admitted evidence, may or may not be factually accurate. However essential those assumptions may be to a ruling on
legal sufficiency, if they are in fact inaccurate (as any legal assumption could be), their consideration by the jury could well prejudice
the litigant adversely affected thereby. Consequently, I think those
assumptions (whether or not complemented by study results not
received in evidence) should not be shared with the jury.
But isn't that still unfair to the litigant (let's say the defendant)
adversely affected by the court's ruling on legal sufficiency? It's
true, of course, that if the court's assumptions, essential to a finding of legal sufficiency, are inaccurate, that affirmative finding of
legal sufficiency would be unfair to the defendant. Still, almost by
definition, those legislative facts were essential to the court's determination. Without them, the court would have found it difficult to
have made even a purportedly rational ruling on legal sufficiency.
How could such a ruling be made absent judicial consideration of
the likely causes of single vehicle crashes? I think we are comresolve the proximate cause issue either way, the court has already determined that a
jury verdict for the plaintiff would not impose liability wholly disproportionate to
culpability. Therefore, there is no reason to supply the jury with anything more tedious than a lexicographer's definition of proximate cause. The a priori logic of this
approach is somewhat appealing; however, for several reasons, the approach is
inapposite.
The basic reason for the proximate cause requirement and each of the affiliated factors would seem to be ideally suited for jury consideration. It is the jury which ostensibly serves as a microcosm of society. The determinations of whether or not the imposition of liability would be incommensurate with culpability, the degree of
culpability of a defendant's conduct, and the social utility of a defendant's activities
should reflect the societal perspective which a jury has the unique power to express.
Second, in the case of a jury which is aware of the underlying reason for the proximate cause requirement and is instructed on the factors intimately related to that
reason, its deliberations are much more likely to achieve results manifesting those
underlying considerations. A jury instructed on a merely mechanical definition of
proximate cause will probably achieve an unprincipled result.
Finally, despite any doubt of a jury's capabilities, it is possible for its members to
work efficiently with those underlying considerations and to apply them rationally to
a particular set of facts. Jurors can be extraordinarily competent and conscientious in
their deliberations, given a court sympathetic to their needs; it is not naive to believe
that with court guidance, jurors can collectively achieve a level of sophistication and
perception which will exceed the total of their individual capacities in almost any
other environment. The more conscientious a court is in affording the jury. . . comprehensible and informative instructions, the greater the likelihood that the jury will
apply those instructions intelligently and assiduously to its interpretation of the facts
evidenced at trial. Consequently, the broader judicial determination to deny a defendant's motion for nonsuit or directed verdict will ultimately provide the opportunity for a more refined application, by a reasoning jury, of those concepts that form
the'principle of proximate cause.
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pelled to rely on the circumspection and intuitive sense of the
court in considering those legislative facts necessary to a ruling on
legal sufficiency. I suspect that that reliance is more soundly based
than would be a reliance on the court's determination of legal sufficiency absent consideration of such legislative facts.
Then why not share those legislative facts with the jury? Well,
there is still the risk that those assumptions could be inaccurate
and, if the court shares those assumptions with the jury, the jury is
almost certain to give significant weight to those assumptions. After all, they would have come from the single person in the courtroom both learned in the law and disinterested in the outcome. To
me, that would create an unacceptable risk of potentially inaccurate assumptions being given significant weight by the jury. Moreover, the jury doesn't "need" those legislative facts as desperately
as did the court in ruling on legal sufficiency. The jury, in weighing
and considering the evidence actually received, and ultimately, in
determining whether to accept or reject the permissible inference
of negligence arising out of plaintiffs res ipsa case, will be free in
its deliberations to fashion its own assumptions, presumably based
on the collective experience of the jurors. Those jury assumptions,
tempered by the individual experience and perspective of each juror, are less likely to be as dogmatic as the court's necessarily individually fashioned assumptions; and those jury assumptions, hammered out in the course of deliberations, are considerably less
likely to be treated as "gospel" by the jury than any assumptions
offered by the legally learned and disinterested judge.
There is, in addition, I believe, a "fringe benefit" to be derived
from not having the court share its assumptions (whether or not
complemented by such study results) with the jury. If counsel
whose client would be benefitted by jury consideration of the study
results (let's say the plaintiff) knows that those results will not be
shared with the jury if not offered and received in evidence, counsel may be more likely to seek such study results and to offer them
in evidence. Similarly, defendant's counsel may be encouraged to
seek study results advantageous to his client's cause and offer
them in evidence. That kind of stimulus could be expected to produce a greater quantity and quality of evidence which ultimately
will be considered by the jury. Obviously, the greater the quality of
evidence available, the more likely it will be that the jury's ultimate decision to accept or reject the permissible inference of negligence will be a sound one.
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Two-Vehicle Collisions Involving a Common Carrier
In Capital Transit Co. v. Jackson,"' plaintiff
was a passenger on a street car operated in the City of Washington by
Transit Company. . .She was injured as the result of a collision between
the street car and a truck owned by Ambassador Laundry and brought this
suit against both Transit and Laundry Companies. . . .At the trial [plaintiff] testified that at the time of the collision she was a passenger of Transit
Company, occupying a seat immediately behind the operator of the [street]
car, and that without any fault on her part she was injured as a result of the
collision. She called as witnesses the drivers of the [street] car and the
truck, who testified that they were in charge of their respective vehicles at
! 2
the time of the collision. No further testimony was offered by any party."

The trial court granted the motions for directed verdict made by
both defendants.11 3 The intermediate appellate court affirmed the
judgment in favor of the laundry company but reversed the judgment in favor of the common carrier and remanded for a new trial
between plaintiff and defendant common carrier.1 1 4 The carrier appealed the remand. "No appeal. . .was requested from the judg15
ment dismissing Laundry Company from the proceeding."'
The court of appeals affirmed the remand as to the carrier. Noting a divergence of authority as to whether res ipsa loquitur applied to a common carrier in a two-vehicle collision," 6 the court
opted for its application. This was the court's rationale:
Here [plaintiff] was a passenger on one of the [street] cars of Transit Company and that fact imposed on the company the exercise of a very high
degree of care to transport her in safety to her destination. The management and control of the transportation were confided to the employee operating the [street] car. [Plaintiff] was not expected to or required to be on
watch against accidents or collisions with other vehicles. Accordingly, when,
as in this case, a collision occurred, that circumstance alone was sufficient to

111. 149 F.2d 839 (D.C. Cir. 1945).
112. Id. at 840.
113. Id.
114. Id.
115. Id.
116. Id. at 840-41 (footnotes omitted):
An examination of the cases shows a wide divergence of view in different States.
Those which hold that the fact of collision is not sufficient evidence of negligence in
the case of an injured passenger, and accordingly that res ipsa has no application,
include Colorado, Illinois, Indiana, Maryland, Massachusetts, Michigan, Minnesota,
Nebraska, Pennsylvania, Virginia and Wyoming. On the other hand, Arizona, Arkansas, California, Iowa, Kansas, Kentucky, Louisiana, Missouri, New Jersey, New York,
Oklahoma, Rhode Island, and West Virginia hold that proof of the collision is sufficient of itself to create a prima facie case. Several federal cases sustain this view.
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permit the jury to infer that the carrier had been negligent."

7

I am inclined to embrace the conclusion achieved by the court but
I find it difficult to accept the court's rationale for that conclusion.
The court's assertion that the carrier must exercise "a very high
degree of care"' 18 has a familiar, but still hollow, ring. It has been
noted that, after the "inception'' 9 of res ipsa loquitur, "[it soon
became involved. . .in cases of injuries to passengers at the hands
of carriers, with the aftermath of an older decision which had held
that the carrier had the burden of proving that it had not been
negligent."' 2 0 In that "older decision," Christie v. Griggs, 2 ' a
ship's pilot was injured when the stage on which he was "travelling
to London . . . broke down.' 1 22 The court concluded that "the
plaintiff ha[d] made a prima facie case by proving his going on the
coach, the accident, and the damage he ha[d] suffered."'123 The effect of that prima facie case was that the carrier was required "to
rebut [the] presumption' 1 24 of negligence. To the extent that the
"very high degree of care'' noted by the court in Capital Transit
might be thought to have had its genesis in Christie, that "ancestry" would seem to have been repudiated by Capital Transit in its
conclusion that res ipsa loquitur
permits an inference of negligence and thus establishes a prima facie case,
or, in other words, makes a case to be decided by the jury. But it does not
shift the burden of proof. When all the evidence is in, the question for the
jury still is whether the preponderance is with the plaintiff.2 6

That elusive phrase prima facie case, defined in Christie as creating a rebuttable presumption of negligence, was limited in Capital
Transit to a permissible inference. Moreover, the very phrase
"very high degree of care' 21 7 applied to the carrier in Capital
Transit may, in itself, be misleading, notwithstanding its rather
general judicial usage.
Common carriers, who enter into an undertaking toward the public for the

117.
118.
119.
120.

149 F.2d at 842.
Id.
PROSSER & KEETON ON TORTS 243 (footnote omitted).
Id.

121.

140 Eng. Rep. 1088 (1809).

122.
123.
124.
125.
126.
127.

Id.
Id.
Id.
149 F.2d at 842.
Id. at 841 (emphasis added).
Id. at 842.
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benefit of all those who wish to make use of their services, must use great
caution to protect passengers entrusted to their care; and this has been described as "the utmost caution characteristic of very careful prudent men,"
or "the highest degree of vigilance, care, and precaution."...
Although the language used by the courts sometimes seems to indicate that
a special standard is being applied, it would appear that none of these cases
should logically call for any departure from the usual formula. What is required is merely the conduct of the reasonable person of ordinary prudence under the circumstances, and the greater danger, or the greater responsibility, is merely one of the circumstances, demanding only an
increased amount of care.' 2 8

Consequently, it's difficult for me to accept the Capital Transit
conclusion that res ipsa loquitur made the plaintiff's case legally
sufficient against the carrier because the latter was required to exercise a "very high degree of care" 12 9 toward the former.
How about the second reason offered by the court? That reason
was that "[t]he management and control of the transportation was
confided to the employee operating the [street] car." 13 0 I guess
pretty much the same thing could be said about the driver of a
private automobile in which plaintiff was riding as a passenger.
1 31
There, too, "management and control of the transportation
would be "confided to"13 2 the driver. Yet, if that private car were
involved in a two-vehicle collision, res ipsa loquitur would not be
likely to be available to passenger and against driver.
How about the court's third reason? That was that the plaintiff
"was not expected to or required to be on watch against accidents
or collisions with other vehicles." 13 3 Suppose that plaintiff had
been a passenger in a private automobile owned by the driver. If
that car were involved in a two-vehicle collision, and plaintiff sued
owner-driver, alleging that his negligence had caused the collision,
how likely is it that plaintiff passenger would be found contributorily negligent for having failed "to be on watch against accidents
or collisions with other vehicles"?13 The passenger
is required to exercise reasonable care for his own safety, and will be barred
from recovery, or have his damages reduced, if he voluntarily rides with a
driver whom he knows to be intoxicated, reckless, or incompetent, or unreasonably fails to warn the driver of a danger which he discovers, or to make
128.
129.
130.
131.
132.
133.
134.

PROSSER

& KEETON

149 F.2d at 842.
Id.
Id.
Id.

Id.
Id.

ON TORTS 208-09

(footnotes omitted) (emphasis added).
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use of any ability to control the negligence which he may possess." 35

In Bauer v. Johnson,1 3 1 plaintiff, owner-passenger, was injured
when her car, driven by her 16-year-old son who had been a licensed driver for two months, collided with defendant's car. A jury
finding that the owner-passenger had been contributorily negligent
was reversed by the intermediate appellate court,'3 7 and that reversal was affirmed by the Supreme Court of Illinois."3 8 In the
course of the opinion, the court referred to an earlier opinion
which had "abolish[ed] the now discredited doctrine. A brief explanation of this doctrine is helpful to an understanding of the issue involved . . .in this appeal." '3 9
The doctrine originally was designed to provide a financially responsible
defendant to victims of the driver's negligence. (Prosser, Torts § 73 (4th ed.
1971).) It was soon applied, however, to bar plaintiffs from recovery due to
their imputed contributory negligence. Prosser, Torts § 74 (4th ed. 1971).
The right of an owner to control the vehicle was the basis for the doctrine.
And in the days of the horse and buggy, it was possible for an owner-passenger to exercise a degree of control over the driver. Traffic was light, the
speed was slow and the reins could be taken from the driver with relative
ease. Thus, passenger control over the physical details of driving was a realistic possibility ...
Recent cases, however, have criticized the imputed-contributory-negligence doctrine and the theory on which it is premised. . . .Thus, in
Kalechman v. Drew Auto Rental, Inc. (1973), 33 N.Y.2d 397, 402-03, 353
N.Y.S.2d 414, 418, 308 N.E.2d 886, 889, the New York Court of Appeals
stated:
"With the advent of the modern automobile there is no longer any basis
for assuming that the passenger, no matter what his relationship to the
driver may be, has the capacity to assert control over or direct the operation
of a moving automobile. The design of the vehicle, the high speeds at which
it travels, the split second timing which is often necessary to avoid collision
have all combined to erode the assumption that anyone other than the
driver can effectively control the operation of the vehicle in traffic. In fact,
under modern driving conditions anyone who 'allows another to drive would
only increase the risk of accidents by interfering with the driver's control of
the car or by diverting his attention' [Citation]."
Other courts also have criticized the doctrine for its failure to recognize
that, in an ordinary situation, the probable understanding of an owner-passenger and the driver is that the driver alone exercises control over the
physical details of driving."
PROSSER & KEETON ON TORTS 530-31 (footnote omitted).
136. 79 Ill.2d 324, 403 N.E.2d 237 (1980).
137. 79 Il.2d at 326, 403 N.E.2d at 238.
138. Id.
139. 79 Ill.2d at 328, 403 N.E.2d at 239.
140. 79 Ill.2d at 328-29, 403 N.E.2d at 239-40.
135.
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All of that suggests that it is highly unlikely that the nonownerpassenger in our simple hypothetical would be found contributorily
negligent for having failed "to be on watch against accidents or
collisions with other vehicles. '14' And that, in turn, suggests that
the third reason for the Capital Transit conclusion is not very persuasive. Apparently, the nonowner-passenger in a private vehicle
would have little more obligation to help the driver than a passenger on a street car would have to help the operator.
Then what is the basis for applying res ipsa loquitur against the
common carrier when a passenger is injured in a two-vehicle collision? I think perhaps a more persuasive rationale is that the carrier enjoys a monopoly- or oligopoly-like operation. If I want to
take a street car (where they still exist) or a bus across town, I
don't have unlimited choice in deciding which carrier to use. I am
compelled to use the one or perhaps two carriers which have been
certified to provide the service. That limited choice on my part
works to the economic advantage of the carrier. All of those wishing to use public transportation are compelled to patronize the certified carrier or carriers. Since the carrier enjoys that economic advantage at the cost of the passenger's freedom to select, perhaps
it's appropriate to impose on the carrier the possibility of liability
if the passenger is injured in a two-vehicle collision. And it is only
the possibility of liability that is generated by the permissible inference of negligence applied in Capital Transit. When the case
goes to the jury, the jury will be free to accept or reject that permissible inference. Obviously, to the extent- that the carrier
presents evidence tending to negate fault, it will become more difficult for the jury to accept the permissible inference of negligence.
That exposure to potential liability on the part of the carrier does
not seem to be a disproportionately high price to impose on it for
the monopoly or oligopoly operation it enjoys. And the concomitant potential of recovery on the part of the passenger does not
seem to be a disproportionately high reward to grant him for the
limited selection of carrier he must endure. That, it seems to me, is
a satisfactory rationale for the application of res ipsa loquitur by
the court in Capital Transit.
But how about the laundry company whose truck collided with
the street car? As we have seen, its motion for directed verdict was
granted and judgment in its favor was affirmed by the intermediate appellate court. "No appeal. . .was requested from [that] judg141.

149 F.2d at 842.
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ment dismissing Laundry Company from the proceeding.' 1 42 If
plaintiff's case against the carrier is legally sufficient through res
ipsa loquitur (as the court of appeals concluded), should not the
laundry company be kept in the case? We noted earlier on that, if
plaintiff sues two defendants and makes a legally sufficient case
against only one, the other defendant's motion for directed verdict
made at the close of plaintiff's case-in-chief should be denied. After all, the defendant against whom plaintiff's case is legally sufficient may, in the course of attempting to exculpate itself, inculpate
the other defendant. That self-exculpatory, other defendant inculpatory, evidence will be more readily accepted psychologically by
the jury if the other defendant is still in the case. Without the
other defendant, jury acceptance of the first defendant's evidence
would lead to a take-nothing verdict. With the other defendant,
jury acceptance of the first defendant's evidence could lead to a
verdict for the plaintiff against the other defendant, subject, of
course, to the manner in which the jury is affected by the second
defendant's evidence. All of that suggests the propriety of keeping
the laundry company in the case, given the court of appeals' conclusion that plaintiff's case against the carrier was legally sufficient
through res ipsa loquitur. But, of course, that "propriety" may require appropriate procedural steps by the litigants. Since plaintiff
did not appeal the intermediate court's affirmance of the judgment
dismissing the laundry company from the case, she was in no position to complain of its absence from the second trial. Since defendant carrier failed to take a protective appeal 14 3 with regard to the
laundry company (one asserting that, if judgment for the carrier
were reversed, judgment for the laundry company should also be
reversed), the carrier was in no position to complain of the other
defendant's absence from the second trial. Had either the plaintiff
or the carrier appealed the judgment dismissing the laundry company from the case, I believe the court of appeals would have (and
should have) kept the laundry company in the case.
If the limited monopoly enjoyed by the transit company is an
appropriate rationale for the court's application of res ipsa in Capital Transit, should that same rationale be applied where plaintiff
passenger is injured in a two-vehicle collision involving a taxi in
which plaintiff was riding and another vehicle? I think the answer
142.
143.

Id. at 840.
See supra note 66
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is yes. 14 4 While the number of certified hackers in any given area
may be greater than the number of carriers by street car or bus,
that number is still limited by some certification process. Whether
that number be two or twenty, the would-be passenger's selection
is limited to that number. He does not enjoy complete freedom of
selection; he cannot compel a private driver to become a public
hacker. To the same extent that the passenger's freedom of selection is limited, the certified carrier by taxi is advantaged economically. Consequently, if the passenger is injured when taxi and second vehicle collide, plaintiff passenger should be deemed to have a
legally sufficient case against taxi carrier through res ipsa loquitur.
If plaintiff sues the taxi company and the other driver and, in his
case-in-chief, fails to make a legally sufficient case against the
other driver, the motions for directed verdict of both defendants
should be denied. As we have seen, it is possible that the cab company in its defense case may simultaneously exculpate itself and
inculpate the other driver. The presence of the other driver as a
defendant may be critically important to the jury's psychological
acceptance of the cab company's evidence. Of course, if the cab
company does not inculpate the other driver, his motion for directed verdict should be granted at the close of the cab company's
defense case. Suppose plaintiff passenger sues the cab company
and the other driver, and, in plaintiff's case-in-chief, offers evidence that the collision was due to the fault of the other driver.
Should the cab company's motion for directed verdict be granted?
Presumably, defendant cab company would argue that plaintiff's
res ipsa case against it had been destroyed by the plaintiff's own
evidence indicating a likely cause of the collision (the other driver's
fault) which imputes no negligence to the cab company. As logically sound as the argument may seem, it overlooks a practical
consideration. As we noted much earlier in connection with an airplane crash and an action filed against carrier and manufacturer,
and as is the case with cab company and other driver, it is possible
that the jury may not accept plaintiff's evidence of the other
driver's fault. In that event, what would remain would be plaintiff's res ipsa case against the cab company. That possibility might
be enhanced by the other driver's evidence negating any fault on
his part. Of course, if the other driver, in exculpating himself, in144. Applying res ipsa loquitur against the cab company based on its monopoly- or
oligopoly-like operation makes far greater sense to me than permitting a finding of negligence based on an unrealistic application "of the highest degree of care." See Bell v. Coppridge,supra note 30.
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culpates the cab company, the jury ultimately might find against
the cab company on the basis of that direct evidence of negligence.
Keeping both defendants in the case, assuming that (1) plaintiff's
case against the cab company is legally sufficient through res ipsa
loquitur, and (2) the cab company inculpates the other driver, or
(3) plaintiff inculpates the other driver, seems calculated to generate the maximum amount of relevant evidence and, thereby, to assure the most rational jury verdict possible.
Two-Plane Collisions Involving a Common Carrier
Let's assume that decedent was killed in a mid-air collision between two airplanes, one of them a common carrier on which decedent had been a passenger. Let's assume, too, that plaintiff brings
a wrongful death action against the common carrier airline and
against the owner-operator of the other plane. Should plaintiff be
deemed to have a legally sufficient case against common carrier airline through res ipsa loquitur? I think the answer should be yes.
The carrier airline, whether offering seats on an individual basis or
as a charter carrier, enjoys a limited monopoly operation. Only certified carriers may offer such services. And even in this era of airline deregulation, the would-be passenger does not enjoy complete
freedom of selection in deciding on which plane to fly from A to B.
He cannot compel a non-certified carrier to make the trip. As with
the land common carrier, the carrier by plane enjoys an economic
advantage arising out of the passenger's limited selection. As with
the land carrier, it seems appropriate to "charge" the carrier by
plane and to "reward" the passenger by concluding that the carriers should face the possibility of liability if passenger is injured or
killed in a two-plane collision. Thus, plaintiff's wrongful death action against the carrier should be deemed legally sufficient through
res ipsa loquitur and, therefore, defendant carrier's motion for directed verdict at the close of plaintiff's case-in-chief should be denied. Similarly, the other plane operator's motion for directed verdict at that point should be denied, even assuming that plaintiff
failed to make a legally sufficient case against that other operator.
The carrier, in exculpating itself, may inculpate the other defendant. If that occurs, both defendants should go to the jury. Moreover, if plaintiff presents evidence that the collision was caused by
the other operator's negligence, that should not be deemed to destroy plaintiff's case against the carrier. As we have seen, the jury
could disbelieve that evidence, leaving a res ipsa case against the
carrier. Once again, this approach seems calculated to generate the
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greatest quantity of relevant evidence and, thereby, to assure the
most rational jury verdict possible.
Medical Malpractice Actions
45
In Brown v. Keaveny,'
[t]he patient . . . entered the office of the doctor, a specialist in oral surgery, to have an impacted molar removed. After a short wait a general anesthetic, sodium pentothal, was administered. The operation to remove the
impacted molar involved chipping the jawbone using a hammer and chisel.
After the operation the doctor did not realize he had broken the jawbone, in
spite of the fact that it was a compound fracture, that is, the broken bone
was showing through the tissue. His attention to the fracture was called by
4
his nurse.1 "

To recover for the broken jawbone she had sustained, plaintiff
sued defendant, alleging that the fracture had been caused by his
negligent performance. Because plaintiff's counsel was unable to
14 7
secure a duly qualified expert willing to testify for the plaintiff,
counsel called the defendant to the stand as on cross-examination.
When the defendant was asked. . . "What broke her jaw, Doctor?" he answered, "We don't know. I am of the opinion that there must have been a
muscle contraction and that muscle contraction broke the jaw. Just the
same as a baseball player will break his arm, throwing the ball." When
asked whether he saw "any muscle contraction while [he was] working on
Mrs. Brown's mouth," the doctor answered, "No. No, I did not." When
asked, "Doctor, at any time that you used this mallet on this chisel, is it
possible that you struck that chisel too hard and that it would fracture the
jawbone?" he answered, "Well, I think if you used a great deal of force, but
I think a man who has experience will adjust the amount of force to meet
the situation." The doctor further testified that in his experience he had
handled between fifty and sixty thousand patients and that a great many of
them involved the removal of impacted teeth. When asked on how many
prior occasions he had fractured a patient's jaw, he stated, "Oh, I guess two
' 8
or three times.'

At the close of plaintiff's's case-in-chief, "[t]he trial court directed
a verdict for defendant. . . on the issues of specific negligence and
res ipsa loquitur. ' 1 4' The appellate court affirmed.
Should plaintiff's case have been deemed legally sufficient
145. 326 F.2d 660 (D.C. Cir. 1963).
146. Id. at 662 (dissenting opinion).
147. Seidelson, Medical Malpractice Cases and the Reluctant Expert, 16 CATH. U. L.
REV. 158, 162 (1966) (Telephone conversation with Earl H. Davis, Washington, D.C., counsel
for the plaintiff).
148. 326 F.2d at 662 (dissenting opinion).
149. 326 F.2d at 660.
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through res ipsa loquitur? It would seem that the defendant, "a
specialist in oral surgery"' 50 engaged in the removal of an impacted
molar, had had exclusive control over the injury-producing instrumentality. And the defendant's own testimony might suggest that
the event that occurred, the fractured jaw, was one not likely to
occur absent negligence. After all, the defendant's testimony indicated it had occurred only "two or three times"' 51 in the defendant's very substantial experience. Still, the defendant's testimony
contained an explanation of the fractured jaw, a muscle contraction, that indicated that the cause of the injury was something over
which the defendant had no control. Moreover, that same testimony of the defendant indicated that the cause of the fracture, a
muscle contraction, imputed no negligence to the defendant. Consequently, the defendant's testimony effectively negated both of
the factors required for a res ipsa case.
Would the plaintiff's case have been legally sufficient without
the defendant's testimony? In effect, the plaintiff's evidence indicated that she had sustained a fractured jaw while having an impacted molar removed. In those circumstances (and absent defendant's testimony), could the court rationally conclude that (1)
defendant had had exclusive control over the injury-producing instrumentality and (2) the event that occurred was unlikely to have
occurred absent negligence? It's tempting to suggest an affirmative
answer. 5 But before converting temptation into decision, we
should recall the substance of defendant's testimony as the backdrop against which those critical questions must be answered. Absent any expert testimony, how is the court to know the likelihood
of a muscle contraction and its capacity to cause a fractured jaw?
150. 326 F.2d at 662 (dissenting opinion).
151. Id.
152. Frankly, I would be inclined to conclude that, absent defendant's testimony,
plaintiff's case should be considered legally sufficient through res ipsa loquitur. Absent that
testimony, I would think that defendant had had control over the injury-producing instrumentality and that the event that occurred, a compound fracture of the jaw during the
extraction of an impacted molar, is one not likely to have occurred absent negligence. However, counsel's decision to call the defendant as on cross-examination was probably the wiser
and safer course. The majority opinion of the appellate court noted:
"The thing does not speak for itself" unless a layman can say as a matter of common
knowledge that the consequences of the professional treatment are not those which
ordinarily occur if due care has been exercised. The plaintiff may not rest his case on
the mere fact of his injury or rely upon the jury's untutored sympathies. In short,
where the question turns on the merits and the performance of scientific treatment,
the issue may not be resolved by the jury without the aid of expert opinion.
326 F.2d at 661. See Raza v. Sullivan, 432 F.2d 617 (D.C. Cir. 1970), cert. denied, 400 U.S.
992 (1971), discussed in the text at note 154 infra.
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And absent any expert testimony, and therefore, with judicial unawareness of that likelihood, how can the court determine that defendant had exclusive control over the instrumentality that occasioned the injury? While the court's intuitive sense might suggest
that the removal of an impacted molar is not likely to result in a
fractured jaw, that judicial inclination would be unenlightened by
expert testimony as to any likely cause that imputed no negligence
to the defendant-such as a muscle contraction, assuming that
cause in fact, according to defendant's testimony, to have been a
likely cause as well. Perhaps, unenlightened, the court could not
rationally answer both of the critical questions affirmatively. That,
of course, suggests that plaintiff's case would not have been legally
sufficient through res ipsa loquitur even absent defendant's exculpating testimony. 163
Six years after Brown was decided, the same court was confronted with Raza v. Sullivan.15 In the course of having a wisdom
tooth extracted by defendant dentist, plaintiff suffered a fractured
jawbone. In addition to that testimony by the plaintiff, counsel for
the plaintiff offered the testimony of the oral surgeon who had
treated the plaintiff for the fracture. That subsequent treating specialist apparently was not entirely comfortable with his role as an
expert testifying for the plaintiff in a malpractice action. Although
he was willing to "opine[] that intentional use of excessive force
would be negligent, . . . [he] would not state an opinion as to
whether an accidental use of excessive force would be. ' 15 5 However, he did testify that, "if the accepted procedures are being observed, ' "56 "wisdom tooth extractions do not . . . normally result
in jaw bone fractures."' 5 7 Apparently relying on Brown v. Keaveny,
the trial court granted defendant's motion for directed verdict at
the close of plaintiff's case, concluding that res ipsa loquitur was
"unavailabl[e] in this jurisdiction . . . in medical malpractice
cases."1 58 The appellate court reversed.
The distinction between Brown and Raza was that in the latter
case there was testimony (from the subsequent treating oral sur153.
note 154.
154.
155.
156.
157.
158.

Compare with Raza V. Sullivan, infra note 154 and discussed in the text at infra
432 F.2d 617 (D.C. Cir. 1970), cert. denied, 400 U.S. 992 (1971).
432 F.2d at 618 (emphasis added).
Id.
Id.
Id. at 619.
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geon, "a conceded expert") 69 that, if accepted procedures are observed, a jawbone fracture is not likely to result from the extraction of a wisdom tooth. With that expert testimony, the trial court
could (and should) have concluded that defendant had exclusive
control over the injury-producing instrumentality and that the
event that occurred was not likely to occur absent negligence.
That, of course, does not mean "that this record points inescapably
towards liability."1 0 Rather, it did mean that plaintiff "had shown
enough to defeat a motion for directed verdict at the close of that
showing."'" Plaintiff's case had been legally sufficient through res
ipsa loquitur as a result of the expert testimony given by the oral
surgeon. With that testimony, both of the questions critical to the
applicability of res ipsa could be answered affirmatively by the
court.
In Brannon v. Wood,'62 plaintiff entered the hospital "for the
purpose of having the defendant. . ., a thoracic surgeon, remove a
posterior mediastinal tumor from [the patient's] chest."' 6 3 "Several
hours"'"" after the surgery, plaintiff began "hemorrhaging severely."'6 8 "In an attempt to stop the hemorrhaging, "66 defendant
applied Gelfoam, "a type of gelatin which will facilitate clotting
and is eventually absorbed by the body.' 67 When the Gelfoam and
other efforts failed to stop the bleeding, defendant "packed Surgicel in through the foramen until the bleeding had stopped. Surgicel is a cellulose substance which is very hemostatic and similar
in function to Gelfoam. It swells 10 to 20 percent when exposed to
liquids and will eventually dissolve in the body."' 16 "[P]laintiff...
suffered permanent paralysis [of the lower portion of his body]
. . . caused by compression of the spinal cord by the Surgicel
packed within the spinal canal."'6 9 To recover for the paralysis
159. Id. at 618.
160. Id. at 621.
161. Id.
162. 251 Or. 349, 444 P.2d 558 (1968).
163. 251 Or. at 351, 444 P.2d at 559. Posterior "in official anatomical nomenclature [is]
used in reference to the back or dorsal surface of the body." DORLAND'S ILLUSTRATED MEDIcAL DICTiONARY 1206 (24th ed.) Mediastinum refers to "[t]he mass of tissues and organs
separating the two lungs." Id. at 885. Apparently, the tumor was in the central rear portion
of the chest.
164. 251 Or. at 351, 444 P.2d at 559.
165. Id.
166. Id.
167. 251 Or. at 352, 444 P.2d at 559.
168. 251 Or. at 352, 444 P.2d at 559.
169. 251 Or. at 353, 444 P.2d at 560.

Duquesne Law Review

Vol. 25:387

thus occasioned, plaintiff sued defendant.
Although "[a] number of doctors testified that the result here
was very rare [and that] generally it was bad medical practice to
pack Surgicel into a foramen of the spinal column so tightly as to
cause cord compression, and that it was generally bad practice to
leave Surgicel in the body if it was tightly packed[,]'

70

the trial

court refused to instruct the jury on res ipsa loquitur. That refusal
came even after this testimony of the defendant:
Q. Did you believe at that time, Doctor, that this [use of Surgicel] would

probably cause injury to the cord?
A. No, I did not.
Q. But you were aware that it did involve some risk?
7
A. I certainly was.' '

Uninstructed on res ipsa, the jury returned a verdict for defendant
and judgment was entered thereon. On appeal, that judgment was
affirmed, the court concluding that the trial court had not erred in
denying plaintiff's requested instruction on res ipsa loquitur.
The appellate court recognized that "[tihere is no question but
that the plaintiff's injury was caused by an agency or instrumentality within the exclusive control of the defendant[].'

' 72

The sticking

point was whether the event that occurred, the paraplegia, was "of
a kind which ordinarily does not occur in the absence of. . .negligence. 1 7 3 If we were to apply the approach utilized in Raza v. Sul-

livan, that second requirement would seem to have been satisfied.
In Raza, the critical expert testimony was to the effect that, when
"the accepted procedures are being observed, 1 74 "wisdom tooth
extractions do not . . . normally result in jawbone fractures. 1 "7 In

Brannon, there siems to have been ample expert testimony, including that of the defendant himself, that, when the accepted procedures for using Surgicel are being observed, paraplegia does not
normally result. Then why the different result?
The Brannon court wrote:
There are risks inherent in the use of Surgicel against the spinal cord and,
even though injury from this cause is rare, res ipsa loquitur is not applicable unless it can be shown through expert witnesses that the injury is more
likely the result of negligence than some other cause ....
170.

251 Or. at 359, 444 P.2d at 563.

171. 251 Or. at 360, 444 P.2d at 563.
172. 251 Or. at 355, 444 P.2d at 561.
173. 251 Or. at 358, 444 P.2d at 562.
174. 432 F.2d at 618.
175.

Id.

No doctor testi-

1987

Res Ipsa Loquitur

fled that under the facts of this case there was bad medical practice, and no
doctor testified that where, under the present facts, injury does occur it is
more likely than not, the result of negligence.'76

Apparently, the Brannon court would require more expert testimony than that required in Raza in order to invoke res ipsa loquitur. Raza required expert testimony that, when proper procedures
are utilized, the adverse consequence is not likely to occur. Brannon would require the expert to go further and testify that, when
such an adverse consequence does occur, more likely than not it is
the result of negligence. Why that extra requirement?
The reason given in Brannon is that:
To permit an inference of negligence under the doctrine of res ipsa loquitur
solely because an uncommon complication develops would place too great a
burden upon the medical profession . . . Where risks are inherent in an
operation and an injury of a type which is rare does occur, [res ipsa loquitur] should not be applicable unless it can be said that, in light of past
experience, such an occurrence is more likely the result of negligence than
77
some cause for which the defendant is not responsible.'

Of course, the court is correct in its implication that evidence of
the type deemed sufficient in Raza-when proper procedures are
utilized, such an event is not likely to occur-creates the possibility that the jury may accept the inference of negligence even
though the defendant, in fact, had not been negligent. And the
Brannon court is correct, too, in its implication that requiring additional expert testimony that the event that occurred was more
likely than not the result of negligence will reduce that possibility.
Does that mean that the Brannon approach is preferable to the
approach used in Raza?
Perhaps we should ask a preliminary question: Why in medical
malpractice actions like Raza and Brannon doesn't the plaintiff
simply present expert testimony that the defendant's conduct deviated from the professional standard? That would make the
plaintiff's case legally sufficient through direct evidence of negligence and eliminate the necessity of invoking res ipsa loquitur.
And from plaintiff's perspective, such direct evidence of negligence
would be preferable to merely circumstantial evidence of negligence sufficient to invoke res ipsa. Why, then, is plaintiff bothering
with res ipsa loquitur? I think the basic answer to that question is
176. 251 Or. at 360-61, 444 P.2d at 563 (emphasis added).
177. 251 Or. at 358, 444 P.2d at 562, quoting from Siverson v. Weber, 57 Cal.2d 834,
372 P.2d 97, 22 Cal. Rptr. 337 (1962).
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the problem sometimes encountered by plaintiff's counsel in securing such expert testimony of negligence on the part of the defendant. While that "conspiracy of silence"1 8 may be less common today than it once was, I think it's fair to say that it still exists to
some extent. And, to that extent, plaintiff's counsel may be compelled to rely on the kind of "unwilling" testimony given in Raza
and the less desirable (from plaintiff's perspective) invocation of
res ipsa loquitur.
In deciding whether the Raza or Brannon approach is preferable, we should remain sensitive not only to the possibility of jury
acceptance of the inference of negligence where, in fact, no negligence occurred, but, as well, to the plaintiff's problem of securing
direct evidence of negligence. It may well be that plaintiff's counsel
can find one or more expert medical witnesses willing to describe
the proper procedure (perhaps entirely consistent with the procedure utilized by defendant physician) and opine that, when that
procedure is utilized, the adverse result realized in this case is not
likely to occur. It also may well be that plaintiff's counsel is unable
to secure even one expert medical witness willing to go further and
testify that, in his opinion, when such an adverse consequence does
occur, more likely than not it is the result of negligence. That addi178.

See, e.g., Seidelson, Medical Malpractice Cases and the Reluctant Expert, 16

CATH. U.L. REV. 158 (1966); W. PROSSER, J. WADE & V. SCHWARTZ, CASES AND MATERIALS ON
TORTS 264 n.3 (7th ed. 1982):

Physicians and surgeons sometimes decline to testify against one another in medical
malpractice cases. . . .A survey made by the Boston University Law-Medicine Research Institute, and reported in Medical Economics, Aug. 28, 1961, found that out of
214 doctors, only 31% of the specialists and 27% of the general practitioners said
that they would be willing to appear for the plaintiff where a surgeon, operating on a
diseased kidney, removed the wrong one. This has been termed, by plaintiffs' attorneys, a "conspiracy of silence."
Courts have also been cognizant of this "conspiracy of silence." See, e.g., Graham v. Sisco,
248 Ark. 6, 11, 449 S.W.2d 949, 951 (1970):
It is quite evident that if the members of the medical profession, the legal profession,
or any similar occupation, can prevent a malpractice case from even coming to trial
simply by agreeing not to testify against one another, very few such cases will be
heard in the future. Such a "conspiracy of silence," as it is usually called, would allow
the most grossly negligent practitioner to avoid even the simple duty of making his
own explanation, under oath, of how the plaintiff happened to be injured.
Wilkinson v. Vesey, 110 R.I. 606, 623-24, 295 A.2d 676, 687 (1972):
Another court took into consideration the patient's difficulty in finding a physician
who would breach the "community of silence" by testifying against the interest of one
of his professional colleagues. Cooper v. Roberts, 220 Pa. Super. 260, 286 A.2d 647
(1971). . . .[W]e think it is obvious that while the court can appoint an expert, there
is no compulsion on the part of the appointee to serve, particularly if he thinks his
court appearance may jeopardize the renewal of his malpractice insurance or result in
an increase in the premium paid by his colleagues.
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tional testimony, required by Brannon, comes very close to direct
evidence of negligence; so close, in fact, that it may be beyond the
willingness of plaintiff's expert witness. Were that the case, the reluctance of one physician to stigmatize another, plus the Brannon
requirement, would serve to preclude the plaintiff from making a
legally sufficient case through res ipsa loquitur.
One thing more should be noted about the Brannon requirement. The court's concern that labelling the plaintiff's case legally
sufficient through res ipsa loquitur could create the possibility of a
jury finding of negligence where, in fact, no negligence occurred, is
by no means unique to medical malpractice actions. In any case in
which res ipsa permits the plaintiff to reach the jury, it is possible
that the jury may accept the permissible inference of negligence
even though, in fact, no negligence occurred. That possibility is inherent in every res ipsa case. Yet courts do not generally require
that plaintiff present explicit testimony that, more likely than not,
plaintiff's injury was the result of negligence. Rather, the general
requirement is that the plaintiff's evidence taken as a whole permits an affirmative answer to these two questions: Did defendant
have exclusive control over the injury-producing instrumentality?
Is the event that occurred one not likely to have occurred absent
negligence? It's true that a medical malpractice action, with its almost certain use of medical esoterica, may seem more arcane to a
lay juror than some other negligence actions. Yet, if one or more
expert medical witnesses testify that (1) this is the usual procedure, and (2) when such a procedure is utilized, the adverse result
suffered by the plaintiff is not likely to occur, that testimony would
seem to satisfy the second requirement of a res ipsa case very
nicely, and even a lay jury should be able to make a rational, reasoned determination as to whether or not to accept the permissible
inference of negligence, especially after hearing the contemplated
exculpating evidence presented by the defendant and his expert
witnesses.
Bearing in mind the facts that (1) frequently, plaintiff's reliance
on res ipsa loquitur in a medical malpractice action is the result of
the "conspiracy of silence"; (2) requiring an expert medical witness
to testify that, in his opinion, more likely than not the plaintiff's
injury was the result of negligence, may automatically preclude the
use of res ipsa in such a case; (3) the possibility of jury acceptance
of the permissible inference of negligence where, in fact, no negligence occurred, is not unique to medical malpractice actions; and
(4) expert medical testimony that the injurious result sustained by
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the plaintiff is not likely where the proper procedure is utilized is
virtually synonymous with the res ipsa requirement that the event
that occurred is one not likely to have occurred absent negligence;
it seems to me that the Raza formulation is more appropriate than
the Brannon formulation for determining when res ipsa loquitur
should be applied to a medical malpractice action.
It must be noted, however, that the Brannon approach, sometimes denominated the "rare result" test, is not unique to the
Brannon court. 17 9 In Riedinger v. Colburn, 80 a diversity case tried
in Idaho, the plaintiff sustained permanent impairment of a vocal
chord as the result of surgery performed by the defendant. The
surgery was for the purpose of fusing the fifth and sixth vertebrae
of the cervical spine. Defendant made an anterior, rather than a
posterior, incision. Plaintiff's theory of liability was lack of informed consent: defendant had negligently failed to inform plaintiff of the risk of permanent vocal impairment and, had plaintiff
been so informed, she would not have consented to the anterior
incision.18 1 In the defense case, the defendant "related from medical texts four studies involving a total of in excess of 600 patients,
where only 1-11/2 % suffered from temporary hoarseness and 0%
suffered permanent vocal disturbance."' 18 2 Apparently crediting
that testimony, the court, sitting without a jury, stated, "It can
only be concluded that permanent damage to the right recurrent
laryngeal nerve, in turn causing permanent vocal chord paralysis,
is virtually an unknown risk."' 183 Since the court concluded that
such permanent impairment was not a medically cognizable risk
associated with the anterior incision, defendant had no duty to inform plaintiff of any such risk and plaintiff's lack of informed consent theory failed. But, accepting as true the defendant's testimony that permanent vocal impairment was not a medically
cognizable risk associated with the procedure, and complementing
179. "A court will thus strike a res ipsa count where the plaintifrs expert testimony
that the adverse result was rare and unusual is not accompanied by further evidence of
specific acts of negligence." PROSSER & KEETON ON TORTS 257 n.61.
180. 361 F. Supp. 1073 (D. Id. 1973).
181. Id. at 1076, 1078.
182. Id. at 1077. See Federal Rule of Evidence 803(18): "To the extent . .. relied
upon by [an expert witness] in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of . . .medicine . . .established as a reliable
authority by the testimony . . . of the witness [shall be admissible]." FED. R. EvID. 803(18).
Although Riedinger antedated the Federal Rules of Evidence, the admissibility of the defendant's testimony would subsist under the rule cited.
183. 361 F. Supp. at 1077.
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that with defendant's additional testimony that there was no
"deviation from standard procedure,"'"" did not the defendant's
own testimony generate a case of res ipsa loquitur? There was no
question that defendant, as "captain of the ship,"1 5 had exclusive
control over the injury-producing instrumentality. And the two aspects of defendant's testimony quoted above would seem to indicate that the permanent vocal impairment was not likely to have
occurred absent negligence. Thus, both requirements of a res ipsa
case would seem to have been satisfied by the defendant's own testimony. To put it in the phraseology of Raza, when the proper procedure is utilized in making an anterior incision, permanent vocal
impairment is not likely to occur.
The Riedinger court, however, following the "rare result" approach, declined to apply res ipsa loquitur. Quoting with approval
from an opinion of the Supreme Court of Idaho' 8 6 (which in turn
was quoting with approval from an opinion of the Supreme Court
of California) ,1s the Riedinger court wrote: "The fact that a particular injury suffered by a patient as the result of an operation is
something that rarely occurs does not in itself prove that the injury was probably caused by the negligence of those in charge of
the operation." ' The court found from the evidence presented,
including the defendant's testimony, that the case was not one in
which "a layman from common knowledge and experience could
infer that the accident would not have happened without negligence on the defendant's part."' 189 Apparently the Riedinger court,
like the Brannon court, would require, in addition to expert testi184.

361 F. Supp. at 1078.

185. W. PROSSER, J. WADE & V.

SCHWARTZ, CASES AND MATERIALS ON TORTS 691 n.7
(7th ed. 1982):
A physician who employs nurses or other paramedical personnel is vicariously liable
for their torts committed in the course of employment. A physician may also be subject to liability for torts committed by hospital paramedical employees when he performs in a supervisory role over their professional activities.
The prime example of this developed in case law of the 1940's and 1950's when a
principle of agency law called "the borrowed servant rule" was applied in a number of
states to place vicarious liability on the physician for the acts of nonemployee medical assistants. The "borrowed servant rule" in the area of medical malpractice developed new and fanciful terminology; the private physician performing surgery in a
hospital was called the "captain of the ship" because he had a right of control over
paramedical personnel.
186. Hale v. Henninger, 87 Id. 414, 424, 393 P.2d 718, 723 (1964).
187. Siverson v. Weber, 57 Cal.2d 834, 839, 372 P.2d 97, 99, 22 Cal. Rptr. 337, 372
(1962).
188. 361 F. Supp. at 1079.
189. Id.
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mony that such an event is not likely to occur when the proper
procedure is followed, expert testimony that, more likely than not,
plaintiff's injury was the result of negligence.
Suppose, however, that the Riedinger case had been brought in a
jurisdiction following the Raza approach. Suppose, too, that, in an
effort to negate plaintiff's theory of lack of informed consent, de-

fendant testified or presented other evidence that the adverse result sustained by the plaintiff was not a medically cognizable risk
associated with the procedure performed. Would that defense evidence not generate a res ipsa case? I think the answer is yes. The
evidence presented by the defendant would indicate that, when the
proper procedure is utilized, such a result is not likely to occur.
Would it be unfair to the defendant to conclude that the evidence
presented by him to negate lack of informed consent simultaneously generated a res ipsa case? I think not. After all, if defendant's own evidence indicates that, when a particular procedure is
utilized, an injury such as the one sustained by the plaintiff is not
likely to occur, a reasonable fact finder, judge or jury, could infer
that the plaintiff's injury had been occasioned by negligence. That
is not to say that plaintiff must recover. Rather, it is to say that
such defense evidence creates a permissible inference of negligence
that could be accepted by a reasonable fact finder.
Does that place the defendant on the horns of a dilemma: If he
negates the lack of informed consent case, he generates a res ipsa
case against himself? Perhaps so. But think of the plaintiff's dilemma. If her lack of informed consent case fails because of defendant's evidence that the injury plaintiff sustained is not a me'dically cognizable risk associated with the procedure utilized by
defendant, is not the plaintiff entitled to some explanation as to
why she sustained the injury? I've used the phrase "entitled to
some explanation" in a layman's sense. It is not my intention to
impose on the defendant a rebuttable presumption of negligence.
It is, however, my intention to indicate that the unfairness to the
physician suggested by Riedinger (and its "rare result" approach)
is no greater and, in my opinion, is less significant than the unfairness imposed on the plaintiff in that case. Consequently, I believe
that the evidence presented by the defendant in Riedinger should
have been deemed to generate a res ipsa case creating a permissible inference of negligence.
In Ybarra v. Spangard,'90 plaintiff underwent an appendectomy
190.

25 Cal.2d 486, 154 P.2d 687 (1944).
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and suffered a traumatic injury to his right shoulder. To recover
for that injury, plaintiff sued all of those physicians and nurses
who had asserted control over his unconscious body and the owner
of the hospital in which the appendectomy had been performed. At
the close of plaintiff's case-in-chief, the trial court granted the defendants' motions for nonsuit.' 9 ' The Supreme Court of California
reversed, concluding that plaintiff's evidence created a legally sufficient case against each defendant through res ipsa loquitur. 92 The
court's opinion offered this more detailed account of the facts and
relationships among the defendants:
[Pilaintiff consulted Dr. Tilley, who diagnosed [plaintiff's] ailment as appendicitis, and made arrangements for an appendectomy to be performed
by defendant Dr. Spangard at a hospital owned and managed by defendant
Dr. Swift. Plaintiff entered the hospital, was given a hypodermic injection,
slept, and later was awakened by Drs. Tilley and Spangard and wheeled
into the operating room by a nurse whom he believed to be defendant
Gisler, an employee of Dr. Swift. Defendant Dr. Reser, the anesthetist, also
an employee of Dr. Swift, adjusted plaintiff for the operation, pulling his
body to the head of the operating table and, according to plaintiff's testimony, laying him back against two hard objects at the top of his shoulders,
about an inch below his neck. Dr. Reser then administered the anesthetic
and plaintiff lost consciousness. When he awoke early the following morning
he was in his hospital room attended by defendant Thompson, the special
nurse, and another nurse who was not made a defendant.
Plaintiff testified that prior to the operation he had never had any pain
in, or injury to, his right arm or shoulder, but that when he awakened he
felt a sharp pain about half way between his neck and the point of his right
shoulder. 19

The traumatic injury to plaintiffs shoulder resulted in paralysis
9
and atrophy around the shoulder.' 4
In concluding that plaintiffs case had been legally sufficient
through res ipsa loquitur, the Supreme Court of California did not
require even that evidence deemed necessary in Raza: expert medical testimony that, when the proper procedure is followed, such an
injury is not likely to result. Why? Presumably because the court
in Ybarra found the case to involve "distinct injury to a healthy
part of the body not the subject of treatment, nor within the area
covered by the operation."' 9 5 That seems to be a strange conclusion, given the facts that the injury was to the plaintiffs right
191.
192.
193.
194.
195.

25
25
25
25
25

Cal.2d
Cal.2d
Cal.2d
Cal.2d
Cal.2d

at
at
at
at
at

487, 154 P.2d at
494, 154 P.2d at
487-88, 154 P.2d
488, 154 P.2d at
491, 154 P.2d at

688.
691.
at 688.
688.
690.
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shoulder and that "Dr. Reser, the anesthetist, . . . [had laid the

plaintiff] back against two hard objects at the top of his shoulders,
about an inch below his neck."' 96 Assuming that the anesthetist's
conduct was a part of the total surgical procedure, and I assume it
was, the plaintiff's injury seems to have been in an area that was
covered by the operation. In those circumstances, perhaps plaintiff
should have been required to present expert medical testimony to
the effect that, when the proper procedure is followed in placing
the patient against the two hard objects at the top of his shoulders,
injury to the shoulder is not likely to occur. The court's conclusion
that the plaintiff's injury was to a part of his body not "within the
area covered by the operation'

97

seems a bit dubious.

Accepting that conclusion, however, and the court's ultimate
conclusion that plaintiff's case had been legally sufficient against
each defendant through res ipsa loquitur, an even more dubious
result was achieved at the second trial. The trial court, sitting
without a jury and after hearing all the evidence, entered judgment
for the plaintiff and against all of the defendants.98 The judgment
was affirmed by the District Court of Appeal. 9 9 Short of playing
volleyball with the anesthetized body of the plaintiff, how could all
of the defendants have been liable? "All of the defendants except
the owner of the hospital, who was not personally in attendance
upon the [plaintiff], gave evidence and each testified that while he
was present he saw nothing occur which could have produced the
injury to [plaintiff's] arm and shoulder.

20 0

Then why the judg-

ment against all of the defendants? The view taken of the evidence
by the trial judge is illustrated by the following remark made at
the hearing of the motion for new trial:
I believe it arose from a traumatic condition. Now, where did it happen?
That puts the court right back. Even though their explanations were honest,
that there was something they did not appreciate happened in the course of
the operation, in the course of handling the patient. That is the way I fig20
ured the case and that was my decision. '

That language implies that the trial court, sitting as ultimate fact
finder, could not accept the permissible inference of negligence
against any one of the defendants so it found against them all.
196.
197.
198.
199.

25
25
93
93

Cal.2d at 487-88, 154 P.2d at 688.
Cal.2d at 491, 154 P.2d at 690.
Cal. App.2d 43, 45, 208 P.2d 445 (1949).
Cal. App.2d 43, 208 P.2d 445.

200. 93 Cal. App.2d at 46, 208 P.2d at 446.
201. 93 Cal. App.2d at 46, 208 P.2d at 446.
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Surely that wasn't the most rational result available to the court.
Even recognizing that the earlier opinion of the Supreme Court
of California had concluded that plaintiff's case was legally sufficient against each defendant through res ipsa loquitur, the trial
court at the second trial was not obliged to find against all defendants or even against any of them. Rather, as the ultimate fact
finder, the court was to accept or reject the permissible inference
of negligence as to each defendant. Instead, the court seems to
have found it impossible to accept the permissible inference of
negligence against any one of the defendants and, for that reason,
found against them all. In those circumstances, it would seem more
appropriate for the court to concede candidly that it cannot accept
the permissible inference of negligence as to any one of the defendants and to enter judgment for the defendants.
Of course, the trial court was not compelled to enter judgment
for all the defendants or against all of the defendants. Bearing in
mind the relationship which existed between the conduct of the
anesthetist, "laying [the plaintiff] back against two hard objects at
the top of his shoulders, about an inch below his neck, ' 20 2 and the
situs of the plaintiff's injury, "a sharp pain about half way between
his neck and the point of his right shoulder, ' 20 3 the court could
have accepted the permissible inference of negligence against the
anesthetist. That, in turn, would have led to a judgment for the
plaintiff and against the anesthetist and, perhaps, the surgeon
through the "captain of the ship" doctrine, 04 or against the hospital owner through respondeat superior or against the anesthetist
and both the surgeon and the hospital owner. Whether the judgment for plaintiff had been against anesthetist and surgeon, or anesthetist and hospital owner, or anesthetist, surgeon and hospital
owner, it seems fair to assume that there would have been ample
assets or liability insurance to cover the amount of the judgment.
Therefore, the court's actual judgment against all of the defendants would seem to have been (1) not compelled by the earlier
opinion of the Supreme Court of California, (2) unjustified by the
evidence and the trial court's reaction to that evidence, and (3)
unnecessary to assure the plaintiff adequate coverage.
The moral of Ybarra seems to be that, where plaintiff has a legally sufficient case against several defendants through res ipsa lo202.
203.
204.

25 Cal.2d at 488, 154 P.2d at 688.
25 Cal.2d at 488, 154 P.2d at 688.
See supra note 185.
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quitur, the court sitting without a jury or a jury properly instructed by the court should determine specifically against which
defendant (or defendants) it accepts the permissible inference of
negligence and against which defendant (or defendants) it rejects
the permissible inference of negligence and enter judgment or return a verdict accordingly. In making those determinations, the
fact finder should not lose sight of reality and arrive at a conclusion that defies common sense. And the fact finder, whether court
or jury, should not throw up its hands in frustration and simply
find against all of the defendants.
Product Liability Actions
Plaintiff is injured while using a product manufactured and sold
by defendant. To recover for his injuries, plaintiff sues defendant,
asserting liability under section 402A of the Restatement (Second)
of Torts.20 5 Plaintiff presents evidence indicating that (1) his injuries were occasioned by defendant's product, (2) the product was
not substantially changed from the time it left defendant's hands
until plaintiff was injured, and (3) plaintiff was using the product
in the contemplated manner. At the close of plaintiff's case-inchief, defendant moves for a directed verdict. The basis of defendant's motion is that plaintiff failed to present evidence that the
product was defective and unreasonably dangerous. Plaintiff argues that his case is legally sufficient through res ipsa loquitur.
How should the court rule?
The Ninth Circuit, hearing an appeal of a diversity case that
arose in Hawaii, concluded that res ipsa loquitur made the plaintiff's case legally sufficient.2 0 6 The Court of Appeal of California
held that res ipsa loquitur was not applicable to a product liability
205. RESTATEMENT (SECOND) OF TORTS § 402A (1965):
(1) One who sells any product in a defective condition unreasonably dangerous to the
user or consumer or to his property is subject to liability for physical harm thereby
caused to the ultimate user or consumer, or to his property, if
(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without substantial change
in the condition in which it is sold.
(2) The rule in Subsection (1) applies although
(a) the seller has exercised all possible care in the preparation and sale of his product,

and
(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.
206. Jenkins v. Whittaker Corp., 785 F.2d 720, 730-31 (9th Cir. 1986) (appeal pending). Decedent was killed by the explosion of an atomic simulator manufactured by defendant; at the time of the explosion, decedent was undergoing demolition training in the army.
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action.10 7 The Ninth Circuit distinguished the California case by
noting that in California res ipsa loquitur generates a rebuttable
presumption. 0 8 Therefore, were res ipsa held applicable to a product liability action, the defendant would be required to present af207. Barrett v. Atlas Powder Co., 86 Cal. App.3d 560, 150 Cal. Rptr. 339 (1978). Plaintiff was injured when a blasting cap detonated in his hand.
208. The procedural effects of res ipsa loquitur in California and Hawaii are quite
different, and that difference goes to the heart of the reasoning that led California
courts to forbid the doctrine in strict liability cases. See Tresham v. Ford Motor Co.,
275 Cal. App.2d 403, 408, 78 Cal. Rptr. 883, 885-87 (1969). Under California law, the
application of res ipsa loquitur shifts the burden of production (fn. 29) to the defendant; unless the defendant then comes forward with evidence suggesting that it was
not negligent or that its negligence did not proximately cause the injury, the jury is
required to find that the accident resulted from the defendant's negligence. CAL. EviD.
CODE § 646 Law Revision Commission Comment (Deering 1985 Supp.). The doctrine
of res ipsa loquitur raises a rebuttable presumption of negligence, entitling the plaintiff to a directed verdict in the absence of contrary evidence.
29. The application shifts only the burden of production, not the ultimate burden of
persuasion. Frantz v. San Luis Medical Clinic, 81 Cal. App.3d 34, 42-43, 146 Cal.
Rptr. 146, 152 (1978).
785 F.2d at 732 n.29.
It is true that the Law Revision Commission Comment to § 646 states that "when the
plaintiff has established the . . . conditions that give rise to [res ipsa loquitur], the jury is
required to find that the accident resulted from the defendant's negligence unless the defendant comes forward with evidence that would support a contrary finding." CAL. EVID.
CODE § 646 Law Revision Commission Comment (Deering 1986) (emphasis added). However, that language is immediately followed by a reference to Evidence Code § 604. Id. Section 604 describes the effect of a presumption affecting the burden of producing evidence.
CAL. EvID. CODE § 604 (Deering 1986). The Law Revision Commission Comment to § 604
provides, in part, that
[i]f the basic fact from which the presumption arises is established (by the pleadings,
by stipulation, by judicial notice, etc.) so that the existence of the basic fact is not a
question for the jury, [and no rebutting evidence is offered,] the jury should be instructed that the presumed fact is also established. If the basic fact is a question for
the jury, the judge should charge the jury that, if it finds the basic fact, the jury
must also find the presumed fact.
CAL. EvID. CODE § 604 Law Revision Commission Comment (Deering 1986) (emphasis
added). Reading §§ 604 and 646 and the Comments thereto together, I believe the court in
Jenkins may have overstated somewhat the effect of res ipsa in California when the court
said:
[T]he application of res ipsa loquitur shifts the burden of production to the defendant; unless the defendant then comes forward with evidence suggesting that it was
not negligent or that its negligence did not proximately cause the injury, the jury is
required to find that the accident resulted from the defendant's negligence.
785 F.2d at 732. I believe it would be more accurate to say that, if the jury accepts that
evidence of the plaintiff which invokes res ipsa loquitur, and defendant fails to present any
rebutting evidence, the jury is required to find the defendant negligent. For a comparison of
all of that with the treatment of presumptions in the Federal Rules of Evidence, see Seidelson, The FederalRules of Evidence and the DiscriminatingSelection of Forum, 23 DuQ. L.
REv. 559, 603-10 (1985), and Seidelson, The FederalRules of Evidence: A Few Surprises, 12
HOFSTRA L. REV. 453, 465-71 (1984) (Symposium Issue on the tenth anniversary of the Federal Rules of Evidence).
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firmative evidence that the product was not defective. That, in the
view of the Ninth Circuit, would be unfair to the defendant. 0 9 In
Hawaii, however, res ipsa generates only a permissible inference; 10
therefore, applying res ipsa to a product liability action would not
shift the burden of production to the defendant. Consequently, the
Ninth Circuit held that plaintiff's case was legally sufficient
through res ipsa loquitur. Which is the more appropriate view of
the role of res ipsa loquitur in a product liability action, that of
Hawaii or that of California?
Frankly, I'm inclined to believe that both views are inappropriate. Res ipsa loquitur describes an action in which the plaintiff relies on circumstantial evidence to generate a legally sufficient case
of negligence. Not every permissible inference or, for that matter,
every rebuttable presumption involves res ipsa loquitur. Plaintiff
or defendant may invoke an inference or presumption of any number of matters other than negligence. Appropriate circumstantial
evidence may generate a legally sufficient case of respondeat superior, or that a letter was received, or that a child was born legitimate. None of those instances involves res ipsa loquitur. Similarly,
in our hypothetical product liability action, plaintiff is not relying
on an inference or presumption of negligence; under section 402A,
negligence is unnecessary for a legally sufficient case. Rather, our
plaintiff is relying on an inference or presumption that the injuryproducing product was defective. Such a defect may exist absent
negligent design, negligent manufacture or negligent marketing.
Consequently, the procedural effect which a particular jurisdiction
may assign to res ipsa loquitur in a negligence action really has
little bearing on the legal sufficiency of a 402A action.
In our hypothetical case, for example, the real issue before the
court is whether plaintiff's evidence would justify a reasonable jury
finding that defendant's product had been defective. Given the evidence presented by the plaintiff, I believe the answer to that question should be yes. Since plaintiff was using the product in the
contemplated manner and since the product had not undergone
substantial change since leaving defendant's hands, the fact that
209. 785 F.2d at 732-33.
210. "Under Hawaii law, application of res ipsa loquitur raises no presumption of negligence. The doctrine merely establishes a prima facie case of negligence; it allows the case
to go to the jury. It permits but does not compel a finding of negligence." 785 F.2d at 733
(footnote omitted). For a discussion of the distinction between a rebuttable presumption
and a permissible inference, see Seidelson, The Federal Rules of Evidence: A Few Surprises, 12 HOFSTRA L. REV. 453, 465-66 (1984).
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the product caused plaintiff's injuries would seem to generate a
jury question as to whether or not the product had been defective.
Should the procedural effect of that circumstantial evidence be
deemed to be a permissible inference or a rebuttable presumption
of defect? My own view is that it should be treated as a permissible inference, one the jury is free to accept or reject even though
the jury accepts plaintiff's circumstantial evidence and even
though defendant presents no negating evidence. Even assuming
jury acceptance of the plaintiff's evidence, and even assuming that
the defendant presents no evidence negating defect, it is still possible that some circumstance not comprehended by the plaintiff (or
not revealed in the presentation of plaintiff's evidence) other than
product defect may have occasioned the plaintiff's injuries. Therefore, treating the plaintiff's circumstantial evidence as generating a
permissible inference of defect, rather than a rebuttable presumption of defect, seems more appropriate to me.
But suppose the court concludes otherwise. Suppose the court
determines that the plaintiff's circumstantial evidence generates a
rebuttable presumption of defect, perhaps because of the defendant's superior knowledge of the design, manufacturing, and marketing process, or because of the defendant's superior knowledge as
to the general performance characteristics of its product. Should
that judicial conclusion lead to a determination that plaintiff's case
is not legally sufficient? Of course not. The very reasons suggested
for the court's conclusion that plaintiff's evidence generates a rebuttable presumption of defect suggest as well that there would be
no impropriety in imposing on the defendant the burden of
presenting evidence to negate defect. And bear in mind it is only
the burden of presenting evidence-not the ultimate burden of
persuasion-that a rebuttable presentation would impose on the
defendant.2 1 Of course, it is possible that the court could conclude
that it would be unfair to the defendant to have imposed on it
even the burden of producing rebutting evidence. Does that mean
that the court should hold the plaintiff's case insufficient as a matter of law? Clearly not. Rather, it suggests that the court should
hold that plaintiff's circumstantial evidence generates only a permissible inference, not a rebuttable presumption, of defect.
The court, confronted with defendant's motion for directed verdict at the close of plaintiff's case-in-chief, really has two potential
determinations to make. First, accepting the plaintiff's evidence as
211.

See supra note 208.
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true, could a reasonable jury conclude that defendant's product
had been defective? If the court's answer to that question is yes,
the court must then determine the appropriate procedural effect to
be given the plaintiff's circumstantial evidence of defect. Should it
be treated as generating only a permissible inference of defect or
should it be treated as generating a rebuttable presumption of defect? If the court should determine that a rebuttable presumption
would be unfair to the defendant, the court presumably would
limit the effect to a permissible inference. In making that second
determination, the court would be entirely free to consider the specific circumstantial evidence offered by the plaintiff and the propriety or impropriety of imposing a duty of production on the defendant. In making both determinations, the court should not
consider itself bound by earlier determinations of the legal sufficiency of a negligence action through res ipsa loquitur or of the
procedural effect to be given to res ipsa loquitur in a negligence
action. Those earlier determinations simply would not be germane
in determining whether plaintiff's circumstantial evidence was sufficient to raise a jury issue of product defect in a 402A action and,
if so, the procedural effect to be given that circumstantial evidence.
By failing to recognize the distinction between res ipsa loquitur in
a negligence action and circumstantial evidence of something other
than negligence, both the California court and the Ninth Circuit
unduly inhibited themselves in making a rational determination of
whether circumstantial evidence of product defect was sufficient in
a product liability action.
Of course, the plaintiff would be free to assert alternative theories of liability against the defendant: strict liability under 402A
and negligence.2 1 In those circumstances, the court, responding to
defendant's motion for directed verdict, might be compelled to determine legal sufficiency as to each theory. With regard to 402A,
the court could determine that, given plaintiff's evidence that defendant's product had reached the plaintiff without substantial
change, had been used by the plaintiff in the contemplated manner, and had caused injury to the plaintiff, a reasonable jury could
infer that defendant's product had been defective. With regard to
the negligence claim and plaintiff's assertion of res ipsa loquitur,
the court would be required to address the two basic questions: (1)
212. In fact, in Jenkins v. Whittaker Corp., 785 F.2d 720, 730-34, (9th Cir. 1986), discussed in the text at note 206 supra, plaintiff did exactly that, and the court discussed the
applicability of res ipsa loquitur to both the negligence count and the strict liability theory.
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Did defendant have exclusive control over the injury-producing instrumentality? and (2) Is the event that occurred one unlikely to
have occurred absent negligence? If the court answers both of
those questions affirmatively, it would conclude that a reasonable
jury could infer that defendant had been negligent. (Of course, if
the action were brought in a jurisdiction requiring that res ipsa be
given the procedural effect of a rebuttable presumption, the court
would be bound to apply that procedural effect.) While each theory of liability would require the court to determine whether a reasonable jury could accept a permissible inference, based on the evidence presented, the two potential inferences would be different.
The inference necessary to the 402A theory of liability would be
product defect, whether or not the result of defendant's negligence.
With the negligence theory, the inference would be negligence attributable to the defendant. Each potential inference would require discrete judicial consideration and it is conceivable that the
court could conclude that, from the evidence presented, a reasonable jury could infer a product defect absent negligence, thus making the 402A theory legally sufficient, but could not infer negligence, thus making res ipsa loquitur inapplicable and the
negligence theory legally insufficient.
Conclusion
Each time a plaintiff asserts legal sufficiency in a negligence action through res ipsa loquitur, the court should attempt to be sensitive to and explicitly identify and resolve each of the underlying
policy issues engendered by plaintiff's invocation of res ipsa loquitur. In doing so, the court will make it considerably more likely
that its ultimate conclusion as to the applicability of res ipsa loquitur, and its rationale for that conclusion, will be appropriate, persuasive, and helpful to other courts either as precedent or influential authority. Conversely, a court asked to impose either a
permissible inference or a rebuttable presumption of something
other than negligence, should attempt to be sensitive to and identify the fact that the policy considerations underlying the application of res ipsa loquitur are not necessarily applicable to every instance of circumstantial evidence. To the extent that courts are
successful in those endeavors, the protective umbrella of res ipsa
loquitur is likely to be properly extended to appropriate cases and
withheld from inappropriate ones.

